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May 11 — 

THE PRESIDENT authorized the construction of the Magat River 
Multi-Purpose Project in Isabela, through Presidential Decree No. 693, 
to bolster the government’s food production and industrialization 
efforts in the province. Estimated to cost about T3.5 billion, the 
project was given an initial appropriation of P2.4 billion by the Pres- 
ident out of the national budget. The foreign exchange component is 
§160 million. PD 693 authorizes the President to borrow an amount 
not exceeding §300 million to finance the foreign exchange requirements 
of the nine-year project. The decree also empowers the National Irri- 
gation Administration to collect from the users of the irrigation dam 
such fees or charges as may be necessary to, among others, finance the 
continuous operation and maintenance of the projects, and recover 
within a reasonable period its financing and construction costs. 

BUREAU of Internal Revenue has chalked up a record high collection 
of P5.8 billion for the lCMmonth period from July 1974 to April this 
year. Commissioner Misael P. Vera said this exceeded by PI. 4 billion 
the collection for the same period last year. He attributed the increased 
collection to various government tax reforms, and the increased aware- 
ness of taxpayers and improved BIR collection efforts. 

GARMENT export had the highest foreign exchange earnings last year 
among the non-traditional products shipped by export-oriented firms 
registered with the Board of Investment (BOI). Statistics released 
by the investment body showed that garments had a total export income 
of $32,039 million in 1974, $20,121 million or 169.1 per cent more 
than the preceding year’s $11.918 l million. The export income accounted 
for roughly 22 per cent of the total export earnings ($140,103 million) 
of non-traditional manufactures shipped by the BOI-registed companies. 
According to the BOI figures, the total earnings generated by the 
non-traditional export last year was 44.8 per cent higher than the- 
$96,790' million realized the previous year. 

May 12 — 

SECRETARY of Finance Cesar E. A. Virata has directed the Bureau 
of Customs to facilitate the collection of P120,713,195.36 from 24 big 
business firms. The list of the accounts was submitted to Secretary 
Virata by Acting Customs Commissioner Pedro C. Mendoza. Acting 
Commissioner Mendoza said that arrangements have been made with 
some of the business firms for the payment in installment of their 
accounts with the bureau of customs. However, Commissioner Mendoza 
said that some of the accounts have been getting bigger in the past 
months due to non-payment or small payments by some of the com- 
panies while, at the same time, incurring more receivables with the 
bureau of customs. Secretary Virata said that the bureau should ins- 
titute ways and means by which to effect immediate or substantial 
collections from the outstanding receivables. 

OFFICE of the solicitor general extended the deadline for the filing 
of applications for naturalization by decree to June 11. The deadline 
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was originally set for May 15, 1975. Solicitor General Estelito Men- 
doza, head of the three-man naturalization committee, said the Pres- 
ident extended the deadline to enable applicants in the provinces to 
come up with the needed documents and other requirements. He said 
the Chief Executive was of the opinion that the May 15 deadline 
would not allow sufficient time for the committee members to process 
the applicants’ papers. 

May 13 — 

THE PRESIDENT reiterated the Philippine policy of inviting and 
welcoming foreign investments to participate in the country’s economic 
development. He extended welcome to officials of Metallgeselischaft, 
a German steel conglomerate which plans to set up a local office, and 
Noritake of Japan which has entered into a P65 million joint venture 
for the manufacture of chinaware in the Philippines. The President 
assured them that it is the government policy to encourage investments 
and will extend all available support within the framework of the 
policies and laws of the country. 

A $5 MILLION Philippine government bank will be organized in the 
state of California to be known as the Philippine Bank of California, 
for the following objectives: 1) To tap the deposit potentials of the 

Filipino community in the American West Coast; 2) To facilitate 
trade between domestic and West Coast firms; 3) To allow greater 
participation of the Philippines in international banking operations ; 

4) To establish in that area a financial entity with a Filipino identity 
and help develop solidarity between Filipinos here and abroad, and 

5) to enhance our country’s image internationally. In Letter of Ins- 
tructions No. 279' issued by the President, he directed five government 
financial institutions to invest in the new bank, each to the extent 
of 20 jaer cent of the proposed initial authorized capital of $5 million. 
These financial institutions are the Philippine National Bank, the Dev- 
elopment Bank of the Philippines, the Land Bank of the Philippines, 
the Social Security System, and the Government Service Insurance 
System.. Their individual subscriptions will be paid to the PNB which 
is charged with the establishment and organization of the new bank. 

May 14 — 

REVENUE Commissioner Misael P. Vera disclosed that the govern- 
ment’s tax amnesty program has netted close to PI. 5 billion. He said 
the vigorous campaign initiated by the BIR in tax information and 
the lenient attitude of the government towards tax evaders contributed 
to this encouraging result. 

PHILIPPINE Medical Care Commission called attention to the repeated 
failure of some private corporations to remit to the SSS the Medicare 
contributions of their employes. Dr. Pacifico E. Marcos, Medicare 
chairman, said many employes have complained to him against the 
practice. The complainants, he added, also denounced their employers 
for “investing their contributions in high-yield deposits in the money 
market.” He said private corporations are not the only delinquents 
in turning over Medicare contributions of their employes to the SSS. 

THE PRESIDENT directed Secretary Cesar Virata of Finance to 
look into the possibility of injecting more funds into the abaca industry 
revival program of the country. He issued the directive during the 
call of Josept N. Sbath, chairman of Polyres Ltd. and president of 
the Panamanian corporation helping the government to revive the 
industry in Davao. Mr. Sbath, who was accompanied by Ramon Ar- 
naiz, informed the President that Col. Francisco Gomez of the Gomez 
Cellulose International Inc., has developed a high-yielding variety that 
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promises to place the Philippines back to its position as the world’s 
major abaca producer. He also lauded the abaca stripping machine 
invented by Col. Gomez, which, he said, could revolutionize abaca fiber 
processing. 

FOREIGN tourist visitor in Manila from January to April this year 
have reached 184,199 arrivals representing a 47 per cent hike over the 
same period last year, the Department of Tourism announced. The 
biggest arrivals during the four-month period were Japanese, num- 
bering 91,117. This represents an increase of 91 per cent’ compared 
with 47,673 arrivals during the same period last year. The next 
biggest arrivals were Balikbayans from overseas totalling 20,469, up 
by 25.6 per cent compared with last year’s figure of 14,352. 

May 16 — 

THE PRESIDENT issued three decrees providing for the proper 
exploitation and conservation of the nation’s natural resources which 
he considers vital to the security of the Republic. He signed the 
decrees in the presence of a large delegation of ranking officials of 
the Department of Natural Resources headed by Secretary Jose Leido 
Jr. The delegation paid a courtesy call at Malacanang on the occasion 
of the department’s first anniversary. The decrees issued by the Pres- 
ident: 1) One providing for the rehabilitation of open and degraded 

lands through industrial forest plantations and tree farms, granting 
incentives therefor; 2) Another revising and consolidating all laws 
and decrees affecting fishing and fisheries so as to stimulate increased 
production of fish and at the same time ensure the wise utilization 
and conservation of marine resources; and 3) A third decree revising 
Presidential Decree No. 389, otherwise known as the Forestry Reform 
Code of the Philippines, so as to provide for the proper classification, 
management and utilization of lands of the public domain, and to 
maximize their productivity in order to meet the demands of an in- 
creasing population. 

THE PRESIDENT ushered in a new era to systematize the cons- 
truction and maintenance of farm-to-market roads by providing for 
better coordination between the national government and the local 
governments. Addressing the closing ceremonies of the 21st annual 
convention of the District and City Engineers League (DACEL) at 
Maharlika Hall in Malacanang, the President announced the issuance 
of two presidential decrees; namely: 1) Amending the Department 

of Public Highways Act (P.D. No. 458) by creating the new Bureau 
of Barangay Roads; and 2) Amending the Special Highways Fund 
Act (R.A. No. 917) to provide a subsidy of 50 per cent of expected 
equipment rentals, whenever necessary; and the release of P2,500 per 
physical kilometer of existing feeder roads within the barangay areas, 
to "be determined by the barangay council, without any counterpart 
release from the local government. The new Bureau of Barangay 
Roads, which is specifically charged with supervising the construction 
and maintenance of farm-to-market roads, in coordination with the 
barangay councils, will be headed by a director and an assistant dir- 
ector to be appointed by the President on recommendation of the 
secretary of public highways. 

May 17 — 

THE PRESIDENT ordered the Fertilizer Industry Authority (FIA) 
to roll back retail prices of fertilizers by as much as 25 per cent. The 
substantial reduction in fertilizer prices will directly benefit both the 
foodcrop and export crop sectors under a newly-approved scheme which 
will cost the government about P350 million in direct subsidies for 
Fiscal Year 1975-76. The President’s decision was described as “very 
085158 ii 




cxxx 



OFFICIAL GAZETTE 



VOL. 71, No. 25 



timely” in view of the advent this month of the planting- season for 
the main rice crop this year. 

LOCAL canned meat processors and traders assured consumers that 
prices of canned meat and raw meat products will not be increased 
despite the hike in petroleum prices. The assurance was made during 
a meeting convened by Agriculture Secretary Arturo R. Tanco Jr., at 
the Department of Agriculture in Quezon City. The meat processors, 
led by Pure Foods Inc., said their substantial inventory of low-priced 
Australian beef will enable them to absorb higher fuel prices “without 
increasing” the retail prices of canned meat products. The processors 
and traders, who control the sale of meat in the country, said that 
they have enough stocks to supply the country’s needs for 12 weeks. 
They also said they are preparing a formal pledge to be presented to 
the President to the effect that they “will hold down retail prices of 
-canned meat products at current levels for as long as permissible for 
the sake of consumers.” 

THE PHILIPPINES imported $991 million worth of goods while it 
exported $825,609,730-, both figures representing the first four months 
of calendar year 1975. The $164,613,125 difference apparently was 
caused by heavy imports, mostly capital goods for the country’s infra- 
structure and industrialization program. These bureau of customs sta- 
: tistics were forwarded by Acting Customs Commissioner Pedro C. 
-Mendoza Jr. Value of exported products last April amounted to 
S234,661,839 with sugar as the number one export product with a 
combined value of $90,147,493. Converted into pesos, the total four- 
month import value figures run up to P6.9 billion since monthly import 
bills amounted to an average of about PI. 7 billion. Import value 
figures indicate that April registered the highest with PI. 9 billion. 




June 23, 1975 



OFFICIAL GAZETTE 



3613 



MGA KAUTUSANG TAGAPAGPAGANAP, PAHAYAG AT 
KAUTUSANG PANGPANGASIWAAN 

(EXECUTIVE ORDERS, PROCLAMATIONS AND ADMINISTRATIVE ORDERS) 



MALACAnANG 

RESIDENCE OF THE PRESIDENT OF THE PHILIPPINES 
MANILA 

LETTER OF INSTRUCTION No. 284 

To: ALL HEADS OF DEPARTMENTS, AGENCIES AND 
OFFICES OF THE GOVERNMENT AND OTHERS 
CONCERNED. 

Subject: Further amending LOI No. 262, re Submission 
by Public Officers of Statement of Assets, Liabilities 
and Net Worth as of December 31, 1974. 

1. Paragraph 4 of Letter of Instruction No. 262, dated 
March 31, 1975, is hereby amended so as to extent the dead- 
line for Armed Forces personnel engaged in field/combat 
operations to file their statements of assets, liabilities and 
net worth by two (2) months. 

2. This Letter of Instruction shall take effect imme- 
diately. 

Done in the City of Manila, this 6th day of June, in 
the year of Our Lord, nineteen hundred and seventy-five. 

(Sgd.) Ferdinand E. Marcos 
P resident 

Republic of the Philippines 



MALACAnANG 

RESIDENCE OF THE PRESIDENT OF THE PHILLIPFINES 

MANILA 

PRESIDENTIAL DECREE No. 706 

APPROPRIATING FUNDS FOR THE RECLAMATION 
OF THE DAGAT-DAGATAN LAGOON IN THE 
PROVINCE OF RIZAL. 

Whereas, the Government in pursuance of its efforts 
to solve the housing and resettlement problems of the 
country, is committed to undertake the establishment of 
a harmonious, comprehensive, integrated and healthy living- 
community through the reclamation of a 315-hectare 
portion of the Dagat-Dagatan Lagoon, Province of Rizal; 

Whereas, the area to be reclaimed is intended not only 
as a site for a low-cost housing project but also for the 
establishment of an industrial zone that will give job 
opportunities to the residents thereof; and 
085158 
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Whereas, there is an immediate need to start the re- 
clamation so as to enable the Government to construct 
low-cost housing in the Dagat-Dagatan area in the early 
part of 1976 in accordance with the project development 
plan ; 

Now, therefore, I, Ferdinand E. Marcos, President 
of the Philippines, by virtue of the powers vested in me 
by the Constitution, do hereby decree and order the appro- 
priation of funds as follows : 

Section 1. The amount of One Hundred Twenty Million 
Pesos (P120,000,000.00) , or so much thereof as. may be 
necessary, is hereby appropriated out of the general fund 
in the National Treasury not otherwise appropriated for 
the reclamation of the Dagat-Dagatan project in the Prov- 
ince of Rizal in connection with the establishment of a 
harmonious, comprehensive, integrated and healthy living 
community in the area. 

Sec. 2. The appropriation herein authorized shall be 
understood to cover the cost of acquisition of construction 
equipment including motor vehicles. 

Sec. 3. This Decree shall take effect immediately. 

Done in the City of Manila, this 19th day of May, in 
the year of Our Lord, nineteen hundred and seventy-five. 

(Sgd.) Ferdinand E. Marcos 
President 

Republic of the Philippines 

By the President : 

(Sgd.) Alejandro Melchor 
Executive Secretary 



MALACAnANG 

RESIDENCE OF THE PRESIDENT OF THE PHILIPPINES 

MANILA 

PRESIDENTIAL DECREE No. 707 

AMENDING REPUBLIC ACT NUMBERED TWENTY 
THREE HUNDRED AND THIRTY-EIGHT, EN- 
TITLED, “AN ACT TO PROVIDE FOR REWARD 
TO INFORMERS OF VIOLATIONS OF THE IN- 
TERNAL REVENUE AND CUSTOMS LAWS”. 

I, Ferdinand E. Marcos, President of the Philippines, 
by virtue of the powers vested in me by the Constitution, 
do hereby order and decree: 

Section 1. The provisions of Section 1 of R.A. 2338, 
to the contrary notwithstanding, the reward authorized 
to be paid qualified informers shall be limited to the sum 
equivalent to five ( 5 %) per centum of the realized re- 
venues, surcharges, compromises and penalties established 
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by law, collected and accounted for as a result of the in- 
formation furnished. 

Sec. 2. All laws, acts, decrees, orders, and regulations 
inconsistent herewith are considered repealed and/or 
modified accordingly. 

Sec. 3. This Decree shall take effect upon its approval. 
Done in the City of Manila, this 27th day of May, in 
the year of Our Lord, nineteen hundred and seventy-five. 

(Sgd.) Ferdinand E. Marcos 
President 

Republic of the Philippines 

By the President: 

(Sgd.) Alejandro Melchor 
Executive Secretary 



MALACAnANG 

RESIDENCE OF THE PRESIDENT OF THE PHILIPPINES 

MANILA 

PRESIDENTIAL DECREE No. 708 

AMENDING THE PROVISIONS PERTINENT TO THE 
GRANT OF REWARD UNDER REPUBLIC ACT 
NO. 4712 AND REPUBLIC ACT NO. 4713, EN- 
TITLED, “AN ACT AMENDING CERTAIN SEC- 
TIONS OF THE TARIFF AND CUSTOMS CODE 
OF THE PHILIPPINES” AND “AN ACT AMEND- 
ING CERTAIN SECTIONS OF COMMONWEALTH 
ACT NUMBERED FOUR HUNDRED SIXTY-SIX 
AS AMENDED, OTHERWISE KNOWN AS THE 
NATIONAL INTERNAL REVENUE CODE”, RE- 
SPECTIVELY. 



I, Ferdinand E. Marcos, President of the Philippines, 
by virtue of the powers vested in me by the Constitution, 
do hereby order and decree : 

Section 1. The provisions of Section 1 of R.A. No. 4712, 
and Section 5 of R.A. No. 4713, to the contrary notwith- 
standing, the amount to be paid to persons instrumental 
in the discovery and seizure of smuggled goods shall be 
limited to a cash reward equivalent to five (5%) per 
centum of the fair market value thereof. 

Sec. 2. All laws, acts, decrees, orders, and regulations 
inconsistent herewith are deemed repealed and/or modified 
accordingly. 
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Sec. 3. This Decree shall take effect upon its approval. 
Done in the City of Manila, this 27th day of May, in 
the year of Our Lord, nineteen hundred and seventy-five. 

(Sgd.) Ferdinand E. Marcos 
President 

Republic of the Philippines 

By the President: 

(Sgd.) Alejandro Melchor 
Executive Secretary 



MALACAnANG 

RESIDENCE OF THE PRESIDENT OF THE PHILIPPINES 

MANILA 

PRESIDENTIAL DECREE No. 709 

CONVERTING THE BASILAN CITY HIGH SCHOOL 
INTO A NATIONAL HIGH SCHOOL AND 
AUTHORIZING THE APPROPRIATION OF FUNDS 
THEREFOR. 

Whereas, the improvement of secondary education is 
one of the goals of the government’s educational develop- 
ment programs ; 

Whereas, the Basilan City High School is the only 
public high school in the Province of Basilan serving both 
Christian and muslim populations ; 

Whereas, the Basilan City Council and the Provincial 
Board of the Province of Basilan have made strong rep- 
resentation for the conversion of Basilan City High School 
into a national high school funded by the National Govern- 
ment to insure its continuous operations; and 

Whereas, the conversion of Basilan City High School 
into a national high school will enhance the government’s 
developments objectives for the province and city of Basi- 
lan ; 

Now, THEREFORE, I, Ferdinand E. Marcos, President of 
the Philippines, by virtue of the powers vested in me by 
the Constitution, do hereby order and decree : 

Section 1. The Basilan City High School in Basilan is 
hereby converted into a national high school, to be known 
as Basilan National High School. 

Sec. 2. The Secretary of Education and Culture is here- 
by authorized to reorganize said school accordingly. 

Sec. 3. All equipment, property, assets and liabilities 
of the said Basilan City High School shall be transferred 
to the Basilan National High School, and any provisions 
of law to the contrary notwithstanding, the tuition fees 
of students shall accrue to the Basilan High School for its 
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operation and maintenance in addition to the sums ap- 
propriated by this Decree and those included in the An- 
nual General Appropriation Decrees. 

Sec. 4. The sum of Five hundred thousand pesos is 
hereby authorized to be appropriated out of any funds 
in the National Treasury not otherwise appropriated, for 
the conversion, operation and maintenance of said school 
during fiscal year nineteen hundred and seventy-five. 
Thereafter, such sums as may be needed for its operation 
and maintenance shall be included in the annual General 
Appropriation measure. 

Sec. 5. This Decree shall take effect immediately. 

Done in the City of Manila, this 27th day of May, in 
the year of Our Lord, nineteen hundred and seventy-five. 

(Sgd.) Ferdinand E. Marcos 
President 

Republic of the Philippines 

By the President: 

(Sgd.) Alejandro Melchor 
Executive Secretary 



MALACAnANG 

RESIDENCE OF THE PRESIDENT OF THE PHILIPPINES 
MANILA 

PRESIDENTIAL DECREE No. 710 

NAMING THE INTERNATIONAL CONFERENCE CEN- 
TER BUILDING TO BE CONSTRUCTED BY 
CENTRAL BANK UNDER PRESIDENTIAL DEC- 
REE NO. 520' DATED JULY 23, 1974, AS THE 
PHILIPPINE INTERNATIONAL CONVENTION 
CENTER. 

I, Ferdinand E. Marcos, President of the Philippines, 
by virtue of the powers vested in me by the Constitution, 
do hereby decree and order that the International Con- 
ference Center to be constructed by the Central Bank of 
the Philippines pursuant to Presidential Decree No. 520, 
dated July 23, 1974, shall be named the Philippine Inter- 
national Convention Center. 

This Decree shall take effect immediately. 

Done in the City of Manila, this 27th day of May, in 
the year of Our Lord, nineteen hundred and seventy-five. 

4 (Sgd.) Ferdinand E. Marcos 

President 

Republic of the Philippines 

By the President: 

(Sgd.) Alejandro Melchor 
Executive Secretary 
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MGA KASULATAN AT DOKUMENTONG PANGKASAYSAYAN 

(HISTORICAL PAPERS AND DOCUMENTS) 



(EXTEMPORANEOUS SPEECH DELIVERED BY PRESIDENT MARCOS 
AT THE NATIONAL CONVENTION OF RURAL BANKERS, MAHAR- 
LIKA HALL, MALACANANG, MAY 29, 1975) 

Governor Amado Brinas, whose introduction is one of the 
best I heard in many a day. 

Parang tinamaan kasi nang kaunti ang Banko Sentral 
sa talumpati ng inyong pangulo. Hinihintay kong sumagot 
si Gobernador Brinas doon sa mga katanungan ng inyong 
Pangulong A. T. Romualdez ng Rural Bankers Association. 
Marahil kailangan ang panahon upang isiping mabuti ng 
Central Bank ang lahat ng mga hinihingi ng rural bankers. 

Binabati ko rin ang tagapagpakilala ng tagapangulo ng 
kumbensiyon, Monsenyor Paulino at Kalihim Cesar Virata. 
Binabati ko po kayong lahat na mga haligi ng Rural Bankers 
Association. 

Alam po ninyo, hindi sinasabi sa akin ng inyong pa- 
ngulo kung ano ang kanyang bibigkasin ngayong umagang 
ito. Ako ay nagitla at pagkatapos ay biglang-biglang si- 
nabing “Kami ay na-technical knockout.” Teka kayo, wala 
pa. Tila ibinabalik sa akin ang aking mga kaisipan sa- 
pagka’t ang wika ko, ang buong bansa ay humaharap sa 
krisis. Ngayon ang sagot naman niya ay “Ang buong Rural 
Bankers Association ay humaharap din sa krisis.” Muk- 
hang mahirap yata iyan. 

Alam ninyo, mga kaibigan, tama nga iyong sinabi ng 
pangulo ng Rural Bankers Association. Ating ipinagma- 
malaki ang rural credit system ng Pilipinas. We have 
always been proud of our rural credit system. We always 
announce to the whole world that we are one of the first 
countries that set up an efficient rural credit system with 
the help of the supervised credit scheme of the Central 
Bank, Philippine National Bank, Rural Bank and the Land 
Bank. 

Parati nating pinipintasan ang mga private commercial 
bank na hindi lumalahok sa mga pagpapautang sa mga 
magsasaka. We have always pointed to the fact that the 
rural credit system, the rural banks, constitute the main 
pillar for the agricultural reform program of the Philip- 
pines, because there is dislocation of credit in the rural 
areas arising out of the withdrawal of the old class of 
landlords from the lending groups by virtue of the land 
reform program. 

When I restructured our agrarian system under Presiden- 
ts Decree No. 27 to eliminate the feudalistic agrarian sys- 
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tem that we have and then in lieu thereof brought land to 
the tillers of the soil, we also eliminated a source of credit 
and that was the landlord. In lieu thereof, we hope to 
replace or we hope to restore as a new source of credit the 
rural banks. 

Thus in starting Masagana programs 1, 2 and 3 — now we 
are on the fourth, fifth — we had in mind the fact that the 
rural banks and the PNB would join hands to support the 
credit requirements of the farmers for the input. I gather 
that in Masagana 4, the total lending by the rural banks 
may have reached P853 million, the PNB — more than P900 
million, a total of about Pi. 700 billion. This is Masagana 4. 

The fact is that when I came here I asked Director Honesto 
Francisco — you will note that I confirmed all the figures 
that I have on the rural credit scheme — I called on the 
secretary of finance, and the governor of the Central Bank. 
And I am alarmed at one thing. I am alarmed by the 
fact that up to now the repayment of credits in Masagana 
4 is only 46 percent. Forty-six percent means, of course 
bankruptcy. You lend out 100 and you are paid only 46, 
that doesn’t make good business, does it? 

Kaya pala naman umiiyak itong inyong pangulo. Ang 
pinagtatakhan ko, ang inyong pangulo na parati kong ka- 
sama kapag araw ng Sabado at Linggo at kami ay nangi- 
ngisda o kaya ay naglalangoy, walang sinasabi sa akin kundi 
iyong padaplis na mga salita. Ang wika niya kamakailan 
lamang, “Marahil ay hindi na kami makakasama sa iyo.” 
“Bakit?” “Wala na kaming pera sa rural bank, e.” Hindi 
ko naman maunawaan sapagka’t ang akala ko ay nagbibiro 
lang. Nguni’t alam ko na ngayon na ang rural bank ay 
nagigipit at naghihirap. 

Today, therefore, it is necessary as I told the secretary of 
finance, the governor of the Central Bank and Director 
Francisco that these long commonplaces and platitudes that 
we always repeat when we are here in these conferences, 
probably should be taken for granted as having been said: 
“I am for you, we will support you, we will go to the limit 
in helping you out.” But the thing that we should do now 
is to provide an answer to the difficulties of the rural banks 
and the entire rural credit system. 

Ang katotohanan niyan nang tanungin ko ang ating mga 
dalubhasa, governor ng Banko Sentral, Kalihim Virata, 
Direktor Francisco, ano ba ang magagawa natin? Papaano 
ba malulutas lahat itong sakit ng ulo natin sa rural bank? 
What have you been doing and what can we do now? 

It is quite obvious that we have to help all of these 
people. In Masagana 4, how many rural banks were in- 
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volved? According to the figures, 489 rural banks were 
involved, P810.4 million was loaned to about 237,997 
farmers. Kung sa mga figures man lang sana ay makuha 
na ang solution ay madali iyan. But what does this mean 
to all of us? This means, first of all, that we go to the 
root of the problem. 

Actually, your president has indicated one of the pri- 
mary causes and that is, that up to now the farmers think 
that your loans to them are merely doles or doleouts from 
the government and they don’t need to pay them. Well, 
today, I would like to say that I am warning all those who, 
notwithstanding a good crop, have not paid back their loans. 
But those who suffered from fortuitous circumstances, or 
as lawyers call it, force majeure, like a typhoon or storm, 
floods, drought, pests and other natural calamities, will be 
helped. 

There has been a proposal, for instance, that instead of 
repayment after a period of four months of the production 
loan it should be extended all the way to one year in a 
way of a commodity loan as recommended here also by 
your president, but that there should be commodities to 
back up the loan. Now this is being studied, and there 
should be, yes, a crop insurance as one of those being 
studied. 

How about those who had good harvests and do not want 
to pay? What exactly have you done with these people? 

When we established the New Society, we all agreed that 
we would be disciplined. Martial law is what it means. 
It is a law wherein we imposed individual and national 
discipline. But apparently, discipline is becoming too lib- 
eralized. I, therefore, warn today that if there are any 
of the borrowers who, notwithstanding a good harvest, 
have maliciously and deliberately refused to repay their 
loans, we will utilize the strong power of the state to 
enforce the repayment of the loan. 

Ako ay namamanhik sa lahat ng ating mamamayan, sa 
lahat ng ating mga kasama sa agrarian reform movement 
lalung-lalo na ang lahat ng mga guminhawa ang buhay dahil 
sa pagbibigay ng lupa sa kanila, na huwag maglalabis ng 
kilos at gawa sapagka’t walang mapipinsala kung hindi 
sila na rin. Kung kayo man ay nakikinig sa akin ngayon, 
hindi maaaring magpatuloy ang mga rural bank at Philip- 
pine National Bank ng pagpapautang na tulong sa inyo sa 
pagbubungkal ng inyong mga lupa, kung ang perang iyan 
ay hindi mababayaran upang maipautang uli. Kung ma- 
ubos ang perang ito na pantulong sa magsasaka sapagka’t 
hindi binayaran ng nangutang, wala nang ipauutang uli. 
Only up to a certain point can we subsidize the operations 
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of the farmers. Kayo na ang unang nakinabang sa ag- 
rarian reform. Kayo na ang nabigyan ng lupa tila hindi 
naman tamang hindi magbayad ng utang. Any inyong 
abang lingkod na inyong pinili bilang ama ng bansa ay 
gagawa ng hakbang. Ano ba ang gagawin ng ama kung 
malilikot at hindi tama ang gawain ng ating mga anak? 
Wala akong magagawa kung hindi parusahan nang kaunti 
lamang naman ang mga malilikot na anak. Parurusahan 
natin ang mga hindi nagbabayad ng kanilang mga utang sa 
rural banks, nguni’t kailangang pag-aralan kung tunay 
ngang iyang mga taong iyan ay nagkaroon ng malaking 
ani at wala namang dahilan upang hindi magbayad at ang 
dahilan lamang ay iginigiit na sapagka’t pera iyan ng pa- 
mahalaan, hindi na dapat isauli sa rural bank at sa Banko 
Nasyonal ng Pilipinas. 

I hereby direct the creation of a committee to gather 
the names of all farmers who had a good harvest in Ma- 
sagana 4 but who refused to pay their indebtedness. This 
list shall be given to the secretary of finance who shall 
confer with the secretary of national defense for appro- 
priate action. Any malicious refusal to pay after notice to 
these farmers shall be considered a criminal offense punish- 
able by law starting with arrest. 

Kung maaari lang uulitin ko sa ating wika. Baka sabihin 
nila ay hindi nila nauunawaan ang sinabi ng Pangulo. 
Aking inuulit at ipinagbibigay-alam sa madia, sa lahat ng 
ating mamamayan, na aking ipinagbibilin ngayon sa mga 
ating rural banker, sa pamamagitan ni Direktor Francisco, 
sa pangulo ng Banko Nasyonal ng Pilipinas, at saka ang 
gobernador ng Banko Sentral at sa kanilang kinatawan na 
gawin ngayon ang listahan ng mga magsasaka na humiram 
ng pera sa mga rural bank na umani nang malaki at hindi 
naman napinsala ng ano mang bagay na kagaya ng baha, 
bagyo o ano mang pinsalang dulot ng kalikasan, at talagang 
ayaw nang magbayad ng utang bagaman may pera silang 
ibabayad upang ibigay kay Kalihim Virata ang listahang 
iyan. Puspusan namang sisiyasatin ni Kalihim Virata ang 
mga may utang at pagkatapos ibigay sa Kalihim ng tang- 
gulang bansa na siyang magbibigay ng huling pagkakataon 
na bayaran ng mga umutang ang pananagutan nila. Pag- 
karaan ng mga pagkakataong ibinigay, ihahabla na ang mga 
taong iyan sa husgado nguni’t ang unang gagawin ng kalihim 
ng tanggulang bansa ay darakpin ang mga taong iyan. 

Hinihingi ko na huwag ninyong pilitin ang ating pama- 
halaan na gumawa ng marahas na hakbang. Namamanhik 
ako sa ating mga mamamayan. Kung nakikinig kayo sa 
inyong abang lingkod, sa inyong piniling ama ng bansa, 
kung maaari huwag ninyong pilitin na tayo’y dumating pa 
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sa kalagayang mapipilitan ang kalihim ng tanggulang bansa 
at ang kostabularya na dakpin ang lahat ng mga umutang 
na hindi nagbayad. Kung maaari ay sa loob ng buwan 
na susunod, Hunyo, bayaran na natin ang mga utang na 
iyan. Huwag nating hintayin, mga kaibigan, na tayo ay 
magkagalit sa bagay na ito. 

Ikalawa, iyon namang mga napinsala ng baha, bibigyan 
naming ng pagkakataon upang makabayad. Pag-aaralan 
kung iyang mga utang ng iyan ay mababayaran pagkatapos 
ng ilang taon. Tila tatlong taon ang palugit na ibibigay 
sa kanila ng Banko Sentral. Nguni’t sa loob ng tatlong 
taong iyan, tutulungan ang mga rural banker, sapagka’t 
ang perang iyan ay ipinautang ng mga rural bankers. 
Aywan ko kung magkano ang aabuting halaga, nguni’t 
kailangan ng Central Bank ang magpaluwal at magpa- 
hiram sa ating mga rural bank. Pansamantala lang 
naman iyan, sapagka’t iyan ay payo o mungkahi ng Central 
Bank kaya Central Bank ang dapat magbigay ng tulong. 

I order the secretary of finance to see the implementa- 
tion of this order. Kaya naririto ang kalihim ng pana- 
nalapi. 

Ngayon, balita ko pati tila mayroong hindi pagkaka- 
unawaan ang mga Samahang Nayon at ang mga rural 
bankers. Sapagka’t iyong Samahang Nayon daw, inaalis 
ang five percent deposit at sapilitang impok sa utang 
sa rural bank. Totoo ba iyan? They are withdrawing the 
five percent. Well, I hereby order the secretary of finance 
to see to it that the secretary of local government and 
community development takes action on this to prevent 
the withdrawal of the five percent forced deposit pending 
the final determination of the financial capabilities of each 
and every rural bank. 

I repeat, ulitin nga natin, out of the PI, 700, 000, 000 lent 
out under Masagana 4, only 46 percent has been repaid. 
This means that the greater volume of indebtedness remains 
unpaid. We are not saying that all of these are maliciously 
held back and that they are mischievous or malicious 
defaulters in debt. Perhaps many of them cannot pay be- 
cause of natural calamities. 

For those who cannot pay because of natural calamities 
and other fortuitous circumstances, the government must 
extend a helping hand and they will be given a helping 
hand by restructuring their loans, giving them a period of 
three years within which to pay. 

For those who have mischievously, maliciously and de- 
liberately refused to pay this legitimate loan and indebted- 
ness after the notices that will be given, the state will 
take strong measures in order to bring about this payment. 
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I am appealing to everybody including the local govern- 
ments, the barangay heads, the barangay councilors to con- 
vey this message to each and everyone, that I will not allow 
the destruction of the rural credit system and the rural 
banking system by this malicious and mischievous refusal 
to pay indebtedness. 

I call upon every government official, officer and em- 
ploye, whether in the civil government or in the military 
to cooperate in this endeavor. I repeat the importance of 
the rural credit system. I reiterate the crucial role played 
by the rural banking system. It is now necessary that we 
extend a strong arm to support this scheme and this or- 
ganization. 

I would like to ask the rural bankers to submit to me 
any report which indicate that there is any officer, whether 
in the national government or in the local government, 
whether in the civil government or in the military, who 
is sabotaging or undermining this effort on the part of the 
government to advance the rural credit system of the Phil- 
ippines. I would like you to pass this information through 
your president or through the director and through this 
committee that has been created. I repeat, this commit- 
tee is composed of Director Francisco, the president of the 
Philippine National Bank, the governor of the Central Bank 
or their representatives. The chairman will be the gov- 
ernor of the Central Bank. I shall expect from them 
periodic reports as to the status of the rural credit system 
and the rural banking system in the Philippines. 

Ang suliraning ito ay personal kong haharapin upang 
ipakita sa inyo ang kahalagahan at upang maliwanagan 
ang kaisipan ng lahat ng mga mamamayan. Aking bini- 
bilang ang rural banking system at saka rural credit system 
na isa sa nangungunang kailangan alagaan ng pamahalaan 
at ng inyong abang lingkod. Kaya ; t ako ang personal 
ngayong hahawak nitong suliraning ito at ang magrereport 
sa akin ay ang gobernador ng Central Bank. 

Now in order that we can, at the same time, attend to some 
other requirements of financing of the agrarian reform pro- 
gram, while there is this instability in the rural banking 
program, I hereby sign a Presidential Decree providing an 
agrarian reform credit and financing system for agrarian 
reform beneficiaries, through government and private bank- 
ing institutions; namely, tillers, tenants, farmers, settlers, 
agricultural lessees, amortizing owners, owner cultivators, 
farmers, cooperatives and compact farms. This shall in- 
clude production or other types of loans for the acquisition 
of work animals, farm equipment, machineries, seeds, fer- 
tilizers, poultry, livestock, feeds and lands authorized under 
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the Agrarian Reform Code of the Philippines, construction 
or acquisition of facilities for production, processing, storage 
and marketing, and for the efficient and effective mer- 
chandizing of agricultural commodities stored and/or pro- 
cessed by these facilities. 

All banking institutions, whether government or private, 
shall set aside at least 25 percent of their loanable funds 
for agricultural credit in general, of which at least 10 per- 
cent of the loanable funds shall be made available for ag- 
rarian reform credit to beneficiaries mentioned in Section 
1 of the decree. The law before this — Section 34 of Rep- 
ublic Act No. 6389 — required all lending institutions, public 
and private, to set aside at least 25 percent of their loan- 
able funds and make the same available for agricultural 
lessees, owner-cultivators, amortizing ownership, and coop- 
eratives. According to the Central Bank, the amount set 
aside under this provision, as of Dec. 31, 1974, would be 
?8 billion and would increase with the increase of funds 
available from the different banks. 

Now instead of lending completely the 25 percent, we will 
limit it to 10 percent. Loanable funds, as used in this 
section, shall refer to funds generated from the date of 
effectivity of this decree, provided, and this is one of the 
things that will allow more flexibility, the National Eco- 
nomic and Development Authority may increase or decrease 
such percentages whenever so recommended by the Depart- 
ment of Agrarian Reform and the Central Bank of the 
Philippines, taking into consideration the magnitude of the 
credit needs of the beneficiaries of agrarian reform. The 
Central Bank will issue the rules and regulations. So, it 
becomes more flexible and there is a rationalization of 
eligible credit, and the applicability of the requirement is 
limited to banks. 

In your presence, therefore, today I sign this decree which 
transfers some of the burden from the rural banks to the 
commercial bank of the Philippines. 

At the same time, I hereby direct that the secretary of 
finance computerize the list of borrowers from rural banks 
and the Philippine National Bank and the other banking 
institutions to avoid duplication of loans. I also request 
the secretary of finance and the Central Bank to submit to 
me a recommendation to make it punishable for anyone to 
misrepresent the amount of loans that have been extended 
to them by the banking institutions of the Philippines, so 
that it becomes a criminal offense in view of the fact tha+ 
this application should contain a statement of the available 
credit that has been extended to them and this shall be 
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under oath. If it’s under oath, it shall be punishable as a 
crime to falsify such a document. 

In the meantime, however, I can see that the rural banks 
are in need of further help. I would like to repeat — baka 
akala ng gobernador ng Central Bank na ako’y nagpapatawa 
lamang nang sabihin kong tulungan natin ang rural banks 
hanggang hindi nababayaran ang mga utang na iyan. 
Ako’y naniniwala na walang magagawa iyang ating mga 
rural banks, while this 46 percent repayment is not in- 
creased. So until this is increased, I would like a report 
from the Central Bank of the Philippines and the secretary 
of finance as to what aid can be extended to the rural banks 
during this period that we are recovering all of these loans. 
Sabi nga ng inyong pangulo TKO, hindi naman naghihi- 
ngalo, TKO lang naman ang sinabi. Nguni’t, kung TKO ang 
ibig sabihin niyon hindi dumapa pero dadapa na. Kaya’t 
hanggang hindi pa dumadapa, Governor Brinas, tulungan 
na natin sila at alalayan nang kaunti. 

I would like your president to now meet with Director 
Francisco, the secretary of finance and the governor of 
the Central Bank to find out to what extent of aid we can 
give to rural banks while they are, as you say, in extremis. 
Marahi'l, labis nang kaunti iyong TKO, nguni’t masarap 
pakinggan, ano po? Nahahalata ko palakpak kayo nang 
palakpak kanina. Ngayon pa lamang napalakpakan ang 
pangulo ng Rural Bankers Association. Hindi gaanong pi- 
nakikinggan at pinapalakpakan lang pagkatapos ng talum- 
pati. Ngayon, siguro sampung beses ninyong pinapalak- 
pakan. 

I would like the governor of the Central Bank and the 
secretary of finance to report to me what kind and form 
and manner of aid has been extended or will be extended 
to the Rural Banks of the Philippines. I hope that your 
convention this year is like the crisis the world is facing 
today — the crisis of inflation, the crisis of recession. We 
have reached the worst and there is no way except up. 
Iyan ang parating sinasabi ng mga economic experts. Kapag 
itinanong mo sa kanila, ano ang maaaring mangyari ngayon? 
Ayaw sumagot nang tuwiran sapagka’t pati sila ay nag- 
aalinlangan. Hindi nila malaman kung ano ang mangya- 
yari. Ang sagot na lagi: “Naroon na po kayo sa kaila- 

lim-ilaliman at wala nang ibang paroroonan kundi pataas 
uli.” So we have reached the bottom. Tayo ay umabot 
na sa ilalim. Sumisid na tayo at tayo ngayon ay paakyat 
na. Kaya’t itigil na natin ang pag-iyak at magpatuloy na 
muli. This does not mean that we are going to stop the 
rural credit system. That’s what I want them to emphasize. 
We expect trouble, we expect problems, we expect obstacles, 
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but these are not going to stop us from continuing with the 
agrarian reform program. I want to emphasize to you that 
all the more am I convinced that it is necessary that we bind 
together, it is necessary that we return to the strict dis- 
cipline of the early days of the New Society. 

Ang katotohanan niyan, tila tayo ay tumabang lahat 
sapagka’t dumami ang pagkain. Wala na namang kaba 
at takot ang ating mga mamamayan. Inuulit ko na hindi 
na kailangang sabihin, mga kaibigan, nakaharap pa tayo sa 
krisis ng recession at inflation. The economic crisis is still 
with us. It is still with the whole world. It has been com- 
plicated by the crises of security arising out of the Indochina 
debacle; we are now reviewing all our security arrange- 
ments not only with the United States but also with other 
countries. 

We may probably be meeting in the summit conference 
with ASEAN friends and allies which include, of course, 
Indonesia, Singapore, Malaysia, and Thailand, and we are, 
of course, aiming at normalization of relations with socialist 
countries including the People’s Republic of China and 
Soviet Russia. We are busy spending our time in com- 
munication with the Middle East and Arab countries, Africa 
and South America. 

Y'ou can see, therefore, that while there are dangers that 
threaten us from outside, our true salvation is still self- 
reliance, especially food. Food production, agricultural 
reform, therefore, acquires a double of priority not only 
because it means security. It does not only mean comfort, 
it does not only mean our capability to stave off hunger 
but the agrarian reform program must succeed, and it is 
dependent on rural credit; unless it succeeds, our security 
problems will be compounded. I have repeatedly said that 
the danger that will threaten us in the future will not 
come from outright aggression, from any adversary. The 
stronger nation now will acquire the more sophisticated 
capability of exporting war, without participating openly 
in it. It is called by many names, subversion, massive 
infiltration, outside support. Call it what you may, it is 
internal war and internal war depends upon indigenous 
persons, indigenous groups of rebels. But they try only in 
the event of economic difficulties. 

I therefore, feel that economic development and security 
are different signs but of the same color. And, therefore, 
you play a very crucial role in this, our fight. We are still 
fighting for the heart and the minds of people not just 
for military victory. This is true in the South, this is true 
in the southern secessionist movement, this is true in our 
fight against rightist reactionaries or leftist radicals. I don’t 
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know what they are talking about. It is true with respect 
to these disoriented and unrooted rebels. 

Those who feel that there is no hope for them in this 
world, we must offer them a stake in the Republic, and we 
have started with the greater portion of our population — 
the farmers. 

We cannot, I repeat, lie down whenever we meet any 
obstacle or discouragement or resign ourselves to defeat. 
This had been the history of our country. This had been 
the history of political leadership in this country from as 
far back as the Spanish times. It shall not be repeated 
under the New Society. 

We, you and I, are pledged that we shall move for- 
ward. And I know, as your president has pledged, that 
you await your mission order. The mission order is simple: 
Let us overcome this obstacle and let us move forward. 

Thank you and good day. 
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MGA HATOL NG KATAAS-TAASANG HUKUMAN 

(DECISIONS OF THE SUPREME COURT) 



[L-19872. December 3, 1974] 

SECOND DIVISION 

Emiliano B. Ramos, et al., plaintiffs-appellants, vs. 
Gregoria T. Ramos, et al., defen dants-appellants. 

Humberto V. Quisumbing and Maximino M. San Diego 
and Felix D. Bacabac for the plaintiffs and appellants. 
Hilado & Hilaclo for the defendants and appellants. 

PETITION FOR REVIEW of the decision of the Court 
of First Instance of Negros Occidental. Fernandez J. 

SYNOPSIS 

In 1913, the Probate Court approved the project of 
partition of the estate of spouses, Martin Ramos and 
Candida Tanate. The project of partition was duly signed 
by the legitimate children of the spouses, on one hand, 
and the acknowledged natural children of Martin Ramos, 
or their representative, on the other. More than 40 years 
later, plaintiffs, as acknowledged natural children, sought 
to recover some of the lands from defendant, the legiti- 
mate children of deceased, on the theory that their shares 
were held in trust for plaintiffs by defendants. 

The trial court dismissed the complaint on the ground 
of res judicata. Plaintiffs and defendants appealed. Plain- 
tiffs contend that res judicata should not bar their action. 
Defendants appealed insofar as the lower court’s decision 
ignored their counterclaim for moral damages and at- 
torney’s fees. 

Judgment affirmed. Defendant’s counterclaim for dam- 
ages and attorney’s fees is dismissed. 

SYLLABUS 

of the Ruling of the Court 

1. Paternity and Filiation; Acknowledged Natural Children; 

Possession of Status of Natural Inferred from Direct 
Acts of Deceased and His Family. — It is true that the ac- 
knowledgment of plaintiffs is not evidenced by a record of 
birth, will or other public document (Art. 131, Old Civil 
Code) . But the record of the probate court indubitably shows 
that plaintiffs were treated as acknowledged natural children 
of deceased. The reasonable inference is that they were in 
continuous possession of the status of natural children of de- 
ceased as evidenced by his direct acts and the acts of his family. 

2. Id.; Id.; Id.; Heirs of Deceased Estopped from Attacking 

Plaintiffs’ Status as Acknowledged Natural Children. 

Unacknowledged natural children have no rights whatsoever. 
But the fact that plaintiffs, as natural children of deceased 
received shares in his estate implies that they were acknowl- 
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edged. Obviously, the heirs of deceased accorded successional 
rights to plaintiffs because deceased and the members of his 
family had treated them as his children. Under the circums- 
tances the heirs of deceased are estopped from attacking 
plaintiffs' status as acknowledged natural children. (Arts. 283 
[4] and 2266 [3] New Civil Code). 

3. Trusts; Definition. — In its technical legal sense, a trust is de- 
fined as the right, enforceable solely in equity, to the beneficial 
enjoyment of property, the legal title to which is vested in 
another, but the word ‘trust’ is frequently employed to in- 
dicate duties, relations, and responsibilities which are not 
strictly technical trusts. 

4- Id-; Fiduciary Relationship Between Trustee and Cestui Que 
Trust. — A person who establishes a trust is called the trustor; 
one in whom confidence is reposed is known as the trustee; 
and the person for whose benefit the trust has been created 
is referred to as the beneficiary. There is a fiduciary relation 
between the trustee and the cestui que trust as regards certain 
property, real, personal, money or choses in action. 

5. Express Trusts; Definition. — -Express trusts are created by 

the intention of the trustor or of the parties. Implied trusts 
come into being by operation of law. No express trusts 
concerning an immovable or any interest therein may be 
proven by oral evidence. An implied trust may be proven 
by oral evidence. 

6. Id.; Created by Direct and Positive Acts of Parties. — No 

particular words are required for the creation of an express 
trust, it being sufficient that a trust is clearly intended. Ex- 
press trusts are those which are created by the direct and 
positive acts of the parties, by some writing or deed, or will, 
or by words either expressly or impliedly evincing an intention 
to create a trust. 

7. Implied Trusts; Definition. — Implied trusts are those which, 

without being expressed, are dedu-eible from the nature of 
the transaction as matters of intent, or which are superinduced 
on the transaction by operation of law as matters of equity, 
independently of the particular intention of the parties. They 
are ordinarily subdivided into resulting and constructive trusts. 

8. Resulting Trust; Definition. — A resulting trust is broadly 
defined as a trust which is raised or created by the act or 
construction of law, but in its more restricted sense it is a 
trust raised by implication of lav: and presumed always 
to have been contemplated by the parties, the intention as to 
which is to be found in the nature of their transaction, but 
not expressed in the deed or instrument of conveyance. 

9. Constructive Trust; Definition; Distinguished from Result- 
ing Trust. — A construction trust is a trust raised by construc- 
tion of law, or arising by operative of law. In a more restricted 
sense and as contradistinguished from a resulting trust, a 
constructive trust is a trust not created by any words, either 
expressly or impliedly evincing a direct intention to create 
a trust, but by the construction of equity in order to satisfy 
the demands of justice. It does not arise by agreement or 
intention but by operation of law. If a person obtains legal 
title to property by fraud or concealment, courts of equity 
will impress upon the title a so-called constructive trust in 
favor of the defrauded party. A constructive trust is not a 
trust in the technical sense. 
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10. Trusts; Prescription; Trustee Cannot Acquire by Prescrip- 

tion Ownership of Property Entrusted to Him. — The rule 
is that a trustee cannot acquire by prescription the ownership 
of property entrusted to him, or that an action to compel a 
trustee to convey property registered in his name in trust 
for the benefit of the cestui qui trust does net prescribe, or 
that the defense of prescription cannot be set up in an action 
to recover property held by a person in trust for the benefit 
of another, or that property held in trust can he recovered by 
the beneficiary regardless of the lapse of time. 

11. Id.; Id.; — That rule applies squarely to express trusts. The 

basis of the rule is that the possession of a trustee is not 
adverse. Not being - adverse, he dees not acquire by prescrip- 
tion the property held in trust. Thus, section 38 of Act 190 
provides that the law of prescription does not apply in the 
case of a continuing and subsisting trust. 

12. Id.; Wi-ien Rule of Imprescriptibility Does not Apply. — T he 

■; rule cf imprescriptibility of the action to recover property 

held in trust may possibly ajiply to resulting trusts as long 
as the trustee has not repudiated the trust. 

13. Id.; Acquisitive Prescription May Bar Action of Fiduciary 

to Recover Property Held in Trust; Requisites. — Acquisitive 
prescription may bar the action of the beneficiary against 
the trustee in an express trust for the recovery of the prop- 
erty held in trust where (a) the trustee has performed 
' unequivocal acts of repudiation amounting to an ouster of the 
cestui qui trust; (b) such positive acts of repudiation hav^ 
been made known to the cestui qui trust and (c) the evidence 
thereon is clear and conclusive. 

14. Id.; No Express Trust in the Instant Case. — T he expediente 

of the intestate proceeding, Civil Case No. 217 particularly 
the project of partition, the decision and the manifestation as 
well as the receipt of shares, negatives the existence of an 
express trust. A trust must be proven by clear, satisfactory 
and convincing evidence. It cannot rest on vague and uncertain 
evidence or on loss, equivocal or indefinite declarations. It 
cannot he proven by parol evidence. 

15. Id.; Extinctive Prescription. — Under Act No. 190 (Art. 116, 

Civil Code) , the longest period of extinctive prescription 
was only ten years. Considering the ages of the plaintiffs, 
the instant action is unquestionably barred by prescription 
and res-judicata. They allowed more than forty years to 
elapse before they woke up and complained that they were 
such aggrieved by the partition. Under the circumtances, 
their claim can hardly evoke judicial compassion. Vigilantibus 
et non dormientibus jura subveniunt. 

16. Judgments; Res Judicata; Judicial Decree of Distribution 

Vests Title in Distributees. — In connection with the res 
judicata aspect of the case, it may be clarified that in the 
settlement of a decedent’s estate it is not de rigtieur for the 
heirs to sign a partition agreement. It is the judicial decree 
of distribution, once final, that vests title in the distributees. 

17. Id.; Nature of Judgment of a Probate Court. — A judgment 

in an intestate proceeding may be considered as a judgment 
in rem. As such, if the decree of distribution was erroneous 
or not in conformity with law or the testament, the same 
should he corrected by opportune appeal; but once it had 
become final, its binding effect is like that of may other 
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judgment in rem, unless properly set aside for lack of juris- 
diction or fraud. 

18. Damages; Adverse Result of Action Does not PER SE Sub- 

ject Actor to Moral Damages. — The worries and anxiety 
of a defendant in a litigation that was not maliciously in- 
stituted are not the moral damages contemplated under Articles 
2219 and 2220 of the Civil Code. The adverse result of an 
action does not per se make the act wrongful and subject 
the actor to the payment of moral damages. The law could 
not have meant to impose a penalty on the right to litigate; 
such right is so precious that moral damages may not be 
charged on those who may exercise it erroneously. 

19. Attorney’s Fees; Not Allowable Where Action is Instituted 

in Good Faith. — Where it cannot be asseverated with dog- 
matic finality that plaintiffs’ action was manifestly unfounded 
or was maliciously filed to harass and embarrass the defend- 
ant, or where plaintiffs honestly though that they had a 
good cause of action and acted in evident good faith, the 
claim for attorney’s fees does not lie. It is not a sound public 
policy to set a premium on the right to litigate. An adverse 
decision does not ipso facto justify the award of attorney's 
fees to the winning party. 

20. Damages; Exemplary Damages; Claim Cannot be Granted 

Where no Compensatory Damages Have Been Awarded. — 
Where no compensatory and moral damages have been award- 
ed, defendant's claim for exemplary damages, which was 
ventilated for the first time in their appellants’ brief, may 
be as an afterthough, cannot be granted. (Art. 2229, Civil 
Code.) 

OPINION OF THE COURT 



AQUINO, J 

The parties appealed from the decision of the Court of 
First Instance of Negros Occidental, dismissing plaintiffs’ 
complaint and holding that the intestate estate of Martin 
Ramos was settled in Civil Case No. 217, which was termi- 
nated on March 4, 1914, and that the judgment therein is 
res judicata and bars any litigation regarding the same es- 
tate (Civil Case No. 4522). 

The documentary evidence reveals the following facts: 

The spouses Martin Ramos and Candida Tanate died on 
October 4, 1906 and October 26, 1888, respectively. They 
were survived by their three legitimate children named Jose, 
Agustin and Granada. Martin Ramos was also survived by 
his seven natural children named Atanacia, Timoteo, Mo- 
desto, Manuel, Emiliano, Maria and Federico. 

On December 10, 1906 a special proceeding was instituted 
in the Court of First Instance of Negros Occidental for the 
settlement of the intestate estate of the said spouses. The 
case was docketed as Civil Case No. 217 (its expediente is 
still existing) . Rafael O. Ramos, a brother of Martin, was 
appointed administrator. The estate was administered for 
more than six years (Exh. F, G, H, I and J) . 
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A project of partition dated April 25, 1913 was submitted. 
It was signed by the three legitimate children, Jose, Agustin 
and Granada; by the two natural children, Atanacia and 
Timoteo, and by Timoteo Zayco in representation of the 
other five natural children who were minors. It was sworn 
to before the justice of the peace (Exh. 3). 

In the project of partition the conjugal hereditary estate 
was appraised at 1*74,984.93. It consisted of eighteen par- 
cels of land, some head of cattle and the advances to the 
legitimate children (Exh. 3). 

Under that project of partition, the following adjudica- 
tions were made to the heirs : 



Legitimate Children : Value 

1. To Jose Ramos: (a) Hacienda Calaza with an 
area of 328 hectares, (b) a one-hectare town lot, (e) 
a 23-hectare lot in Sitio Bifigig, and (d) some head 

of cattle P25, 291.66 

2. To Granada Ramos: (a) a parcel of riceland 
with a capacity of 16 cavans of seedlings, located 
in Barrio Binicuel, Kabankalan, Negros Occidental 

and (b) some head of cattle 1,891.66 

3. T'o Agustin Ramos: (a) the remaining four- 
teen (14) lots out of the eighteen lots described 
in the inventory, which included the Hacienda Ylaya 
with an area of 185 hectares and (b) some head of 

cattle 36,291.68 



Natural Children: 

4. To each of the seven (7) natural children 
named Atanacia, Modesto, Timoteo, Federico, Ma- 
nuel, Emiliano and Maria, were adjudicated per- 
sonal properties valued at PI, 785.35 consisting of 
(a) cash amounting to PI, 760.35 and (b) P25, re- 
presenting a one-seventh (1/7) of a one-sixth (1/6) 
portion in certain head of cattle allegedly represent- 
ing one-third of the free portion of the estate of 



Martin Ramos, with an aggregate value of 12,497.51 

Total adjudications P75, 972.51 



It was agreed in the project of partition that Jose Ramos 
would pay the cash adjudications to Atanacia, Timoteo and 
Manuel, while Agustin Ramos would pay the cash adjudica- 
tions to Modesto, Federico, Emiliano and Maria. It was 
further agreed that Jose Ramos and Agustin Ramos would 
pay their sister, Granada, the sums of f*3,302.36 and 
P14, 273.78, respectively (Exh. 3). 

The record does not show whether assessed or market 
values were used in appraising the eighteen parcels of land. 
By way of explanation, it may be stated that, inasmuch as 
the ganancial estate had an appraised value of P74,984.93, 
one-half thereof or the sum of f*37,492.46 represented the 
estate of Martin Ramos. One-third thereof was the free 
portion or 1*12,497.48. The shares of the seven natural 
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children were to be taken from that one-third free portion. 
Dividing P12, 497.48 by seven gives a result of PI, 785.35 
which represented the one-seventh share of each natural 
child in the free portion of the estate of their putative 
father, Martin Ramos. The partition was made in accord- 
ance with the old Civil Code which provides: 

“Art. 840. When the testator leaves legitimate children or 
descendants, and also natural children, legally acknowledged, 
each of the latter shall be entitled to one-half of the portion 
pertaining- to each of the legitimate children not bettered, 
provided that it can be included within the third for free dis- 
posal, from which it must be taken, after deducting- the burial 
and funeral expenses. 

“The legitimate children may satisfy the portion pertaining 
to the natural children in cash, or in other property of the 
estate, at a fair valuation.” 

The sum of PI, 785.35, as the legal share of each natural 
child, was the amount which was indicated in the project of 
partition (Exh. 3) and which was to be satisfied in cash. 
The second paragraph of article 840 gives the legitimate 
children the right to satisfy in cash the hereditary portions 
of the natural children. (Article 840 was applied in the 
project of partition when it stated that each natural child 
had “una septima parte cle un sexto de semovientes” but the 
statement in the project of partition that each legitimate 
child was entitled to “un tercio de los cinco quintos de los 
semovientes” is erroneous. It should be “un tercio de los 
cinco sextos de los semovientes”). 

Judge Richard Campbell, in his “decision” dated April 28, 
1913, approved the project of partition as well as the in- 
tervention c-f Timoteo Zayco as guardian of the five heirs, 
who were minors. The court declared that the proceeding 
would be considered closed and the record should be ar- 
chived as soon as proof was submitted that each heir 
had received the portion adjudicated to him (Exh. 4). 

In an order dated February 3, 1914 Judge V. Nepomuceno 
asked the administrator to submit a report, complete with 
the supporting evidence, showing that the shares of the 
heirs had been delivered to them as required in the decision 
of April 28, 1913 (Exh. 5). In a manifestation dated 
February 24, 1914, which was signed by Jc-se, Agustin, Gra- 
nada, Atanacia and Timoteo, all surnamed Ramos, and by 
Timoteo Zayco, the guardian, and which was sworn to be- 
fore the justice of the peace on March 2 (not 4), 1914 and 
filed in court on March 5, 1914, they acknowledged : 

“* * * hemos recibido del Administrador Judicial Rafael 
O. Ramos todas y cada una de las participaciones a que res- 
pectivamente tenemos dereeho en los bienes relictos de los 
finados esposos Martin Ramos y Candida Tanate, de completo 
acuerdo y conformidad con el proyecto de reparticion que no- 
sotros mismo sometemos al Juzgado en 25 de Abril de 
1913.” * * * (Exh. 6). 
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Note that Granada Ramos and the natural children were 
assumed to have received their shares from the administra- 
tor although according to the project of partition, Jose Ra- 
mos and Agustin Ramos (not the administrator) were 
supposed to pay the cash adjudications to each of them. 
No receipts were attached to the manifestation, Exhibit 6. 
Apparently, the manifestation was not in strict conformity 
with the terms of Judge Nepomuceno’s order and with the 
project of partition itself. 

Lots Nos. 1370, 1371, 1372, 1375, 2158, 2159, 2161 and 
2163 (eight lots) of the Himamaylan cadastre (page 8 of 
the Record on Appeal does not mention Lot 1370), which 
are involved in this case were registered (as of 1958) in 
equal shares in the names of Gregoria Ramos and her 
daughter,, Granada Ramos, as shown below (Exh. 8) : 



Lot No. 


(Original 

Registration 


Present 


Title 


Date 


.1370 


Aug. 29, 1923 


TCT No. 


RT-2238 


Dec. 1, 1933 


1371 


-do— 


TCT No. 


RT-2235 


-do— 


1372 


-do- 


TCT No. 


RT-2237 


-do— 


1375 


-do— 


TCT No. 


RT-2236 


-do- 


2158 


Sept. 10, 1923 


TCT No. 


RT-2230 


-do- 


2150 


-do- 


TCT No. 


RT-2233 


-do- 


2161 


-do- 


TCT No. 


RT-2232 


-do- 


2163 


— do— 


TCT No. 


RT-2231 


-do- 



Plaintiffs’ version of the case . — A summary of plaintiffs’ 
oral evidence is found in pages 4 to 13 of their well- 
written brief. It is reproduced below (omitting the cita- 
tions of the transcript) : 

“Martin Ramos, who died in 1906 in the municipality of 
Himamaylan, Negros Occidental, left considerable real es- 
tate, the most valuable of which were the Hacienda Calaza 
and Hacienda Ylaya, both located in Himamaylan, Negros 
Occidental. Hacienda Calaza consists of sugar land, palay 
land and nipa groves with an area of 400 hectares and 
with a sugar quota allotment of 10,000 piculs, more or 
less, and having as its present actual value of P500,000 
more or less. 

“All the children of Martin Ramos, whether legitimate 
or acknowledged natural, lived together in Hacienda Ylaya 
during his lifetime and were under his care. Even de- 
fendant Gregoria Ramos, widow of Jose Ramos, admitted 
that she dealt with plaintiffs as family relations, es- 
pecially seeing them during Sundays in church as they 
lived with their father, and maintained close and harmo- 
nious relations with them even after the death of their 
father. All said children continued to live in said house 
of their father for years even after his death. 

“Upon their father’s death, his properties were left under 
the administration of Rafael Ramos, the younger brother 
of their father and their uncle. Rafael Ramos continued 
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to administer those properties of their father, giving 
plaintiffs money as their shares of the produce of said 
properties but plaintiffs not receiving any property or 
piece of land however, until 1813 when Rafael Ramos 
gathered all the heirs, including plaintiffs, in the house 
of their father, saying he would return the administration 
of the properties. He turned over Hacienda Ylaya to 
Agustin Ramos and Hacienda Calaza to Jose Ramos. 

“All said children, defendants and plaintiffs alike, con- 
tinued to live in the same house of their father in Hacienda 
Ylaya, now under the support of Agustin Ramos. Plaintiff 
Modesto Ramos who ‘could understand Spanish a little,’ 
only left said house in 191 1 ; plaintiff Manuel stayed there 
for one year and lived later with Jose Ramos for four 
years. Plaintiff Maria Ramos, who herself testified that 
she has ‘a very low educational attainment,’ lived there 
until 1916 when she got married. Plaintiff Emiliano 
lived there with Agustin, helping him supervise the work 
in Hacienda Ylaya, until he transferred to Hacienda Ca- 
laza where he helped Jose Ramos supervise the work in 
said hacienda. 

“Agustin Ramos supported plaintiffs, getting the money 
from the produce of Hacienda Ylaya, the only source of 
income of Agustin coming from said hacienda. Plaintiffs 
asked money from Agustin pertaining to their share in the 
produce of Hacienda Ylaya and received varied amounts, 
sometimes around P50 at a time, getting more when 
needed, and receiving P90 or P100 more or less a year. 

“Jose Ramos gave plaintiffs also money as their shares 
from the products of Hacienda Calaza. Even Maria Ra- 
mos who upon her marriage in 1916 lived in La Carlota 
with her husband was given money whenever she went 
to Ilimamaylan. Plaintiffs received varied amounts or 
sums of money from Jose as their shares in the produce of 
Hacienda Ylaya more or less about P100 a year, mostly 
during the milling season every year while he was alive 
up to his death in 1930. Emiliano Ramos, now deceased 
and substituted by his widow, Rosario Tragico, moreover, 
received ?300 from Jose Ramos in 1918 taken from the 
pi’oducts of Hacienda Calaza when he went to the United 
States to study. 

“Upon Jose Ramos’ death his widow Gregoria Ramos, 
herself, his first cousin, their father and mother, respec- 
tively being brother and sister, continued to give plaintiffs 
money pertaining to their shares in the products of Ha- 
cienda Calaza. She however stopped doing so in 1951, 
telling them that the lessee Estanislao Lacson was not 
able to pay the lease rental. 

“There was never any accounting made to plaintiffs by 
Jose Ramos, plaintiffs reposing confidence in their elder 




3636 



OFFICIAL GAZETTE 



VOL. 71, No. 25 



brother. Nor was any accounting- made by his widow, 
defendant Gregoria Ramos, upon his death, plaintiff Manuel 
Ramos moreover having confidence in her. 

“Before the survey of these properties by the Cadastral 
Court, plaintiff Modesto Ramos was informed by the Sur- 
veying- Department that they were going to survey these 
properties. Plaintiffs then went to see their elder brother 
Jose to inform him that there was a card issued to them 
regarding the survey and gave him ‘a free hand to do 
something as an administrator’. They therefore did not 
intervene in the said cadastral proceedings because they 
were promised that they (defendants Jose and Agustin) 
would ‘be the ones responsible to have it registered in 
the names of the heirs.’ Plaintiffs did not file any cadas- 
tral answer because defendants Jose and Agustin told 
them ‘not to worry about it as they have to answer for 
all the heirs’. Plaintiffs were ‘assured’ by defendants 
brothers. 

“Plaintiffs did not know that intestate proceedings were 
instituted for the distribution of the estate of their father. 
Neither did plaintiffs Modesto, Manuel, Emiliano and Ma- 
ria know (that) Timoteo Zayco, their uncle and brother- 
in-law of defendant widow Gregoria was appointed their 
guardian. There was an express admission by defendant 
Gregoria Ramos that Timoteo Zayco was her brother-in- 
law. 

“Plaintiffs did not know of any proceedings of Civil 
Case No. 217. They never received any sum of money in 
cash — the alleged insignificant sum of PI, 785.35 each — 
from said alleged guardian as their supposed share in the 
estate of their father under any alleged project of parti- 
tion. 

“Neither did Atanacia Ramos nor her husband, Nestor 
Olmedo, sign any project of partition or any receipt of 
share in (the) inheritance of Martin Ramos in cash. 
Nestor Olmedo did not sign any receipt allegedly contain- 
ing the signatures of Atanacia assisted by himself as 
husband, Timoteo Ramos, and Timoteo Zayco as guardian 
ad-litem of the minors Modesto, Manuel, Federico, Emi- 
liano and Maria. As a matter of fact, plaintiffs Modesto 
and Manuel were in 1913 no longer minors at the time of 
the alleged project of partition of the estate being ap- 
pioved, both being of age at that time. No guardian 
could in law act on their behalf. 

“Plaintiffs only discovered later on that the property 
administered by their elder brother Jose had a Torrens 
Title in the name of his widow, Gregoria, and daughter, 
Candida, when plaintiff Modesto’s children insisted and in- 
quired from the Register of Deeds sometime in 1956 or 
1957. Plaintiffs did not intervene in the intestate 
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ceedings for (the) settlement of the estate of their brother 
Jose as they did not know of it. 

“Plaintiffs were thus constrained to bring the present 
suit before the Court of First Instance of Negros Occi- 
dental on September 5, 1957 seeking for the reconveyance 
in their favor by defendants Gregoria and daughter Can- 
dida and husband Jose Bayot of their corresponding partic- 
ipations in said parcels of land in accordance with article 
840 of the old Civil Code and attorney’s fees in the sum 
of P10,000 plus costs and expenses of this litigation.” (4— 
13 Brief) . 

Proceedings in the loiver court . — The instant action was 
filed on September 5, 1957 against defendants Agustin 
Ramos, Granada Ramos and the heirs of Jose Ramos for 
the purpose of securing a reconveyance of the supposed 
participations of plaintiffs Atanacia, Emiliano, Manuel, 
Maria and Modesto, all surnamed Ramos, in the afore- 
mentioned eight (8) lots which apparently form part of 
Hacienda Calaza. (The plaintiffs did not specify that the 
said shares would amount to one-sixth of the said eight 
cadastral lots. One-sixth represented the one-third free 
portion of Martin Ramos’ one-half shares in the said lots. 
And the said one-sixth portion was the share of his seven 
legally acknowledged natural children under article 840 
of the old Civil Code). 

The action is really directed against the heirs of Jose 
Ramos, namely, his wife Gregoria and his daughter Can- 
dida in whose names the said eight lots are now regis- 
tered as shown in Exhibit 8 and in page 4 hereof. It is 
predicated on the theory that plaintiffs’ shares were held 
in trust by the defendants. No deed of trust was alleged 
and proven. 

The defendants denied the existence of a trust. They 
pleaded the defenses of (a) I’elease of claim as shown in 
the project of participation, the decision and the receipt 
of shares forming part of the expediente of Civil Case No. 
217 (Exh. 3, 4 and 6), (b) lack of cause of action, (c) res 
judicata, and (d) prescription. 

Timoteo Ramos, who was joined as co-plaintiff, mani- 
fested that he had already received his own share of the 
inheritance, that he did not authorize anyone to include 
him as a plaintiff and that he did not want to be a party in 
this case. He moved that his name be stricken out of 
the complaint (44—45 Rec. on Appeal; Exh. 7). 

Emiliano Ramos, who died in 1958, was substituted by 
his widow and their ten children (Exh. E, 61-64 Rec. on 
Appeal) . The complaint is silent as to the fate of Federico 
Ramos, the seventh natural child of Martin Ramos. 
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As already noted, after trial the lower court dismissed 
the complaint on the ground of res judicata. The plain- 
tiffs as well as the defendants appealed. 

Plaintiffs’ appeal. — The plaintiffs contend that the trial 
court erred (1) in dismissing their complaint, (2) in 
denying their right to share in their father’s estate and 
(3) in holding that the action was barred by res judicata 
or the prior judgment in the special proceeding for the 
settlement of Martin Ramos’ intestate estate, Civil Case 
No. 217 of the Court of First Instance of Negros Occi- 
dental, Abintesdado de los finados esposos Martin Ramos 
y Candida Tanate (Exh. F to J and 1 to 6). 

The plaintiffs vigorously press on this Court their theory 
that the plaintiffs, as acknowledged natural children, were 
grievously prejudiced by the partition and that the doctrine 
of res judicata should not bar their action. 

A preliminary issue, which should first be resolved, is 
the correctness of the trial court’s “inexorable conclusion” 
that the plaintiffs were the legally acknowledged natural 
children of Martin Ramos. Plaintiffs’ action is anchored 
on that premise. 

The defendants failed to impugn that conclusion in their 
appellants’ brief. Not having done so, it may be regarded 
as conclusive against them. That is the proposition ad- 
vanced by the plaintiffs in their reply-brief. 

The defendants in their appellees’ brief assail that con- 
clusion. It is true that an appellee may make an assign- 
ment of error in his brief but that rule refers to an 
appellee who is not an appellant (Saenz vs. Mitchell, 60 
Phil. 69, 80). However, since an appellee is allowed to 
point out the errors committed by the trial court against 
him (Relativo vs. Castro, 76 Phil. 563; Lucero vs. De 
Guzman, 45 Phil. 852), defendants’ contention that the 
plaintiffs were not legally acknowledged natural children 
may just as well be passed upon. 

The defendants, in contesting the lower court’s finding 
that the plaintiffs were legally acknowledged children, 
assume that the legitimate children committed a mistake 
in conferring successional rights on the plaintiffs. 

We hold that the trial court’s conclusion is correct. It 
is true that the acknowledgment of the plaintiffs is not 
evidenced by a record of birth, will or other public docu- 
ment (Art. 131, Old Civil Code). But the record of Civil 
Case No. 217, which is relied upon by the defendants to 
support their defense of res judicata, indubitably shows 
that the plaintiffs were treated as acknowledged natural 
children of Martin Ramos. The reasonable inference is 
that they were in the continuous possession of the status 
of natural children of Martin Ramos, as evidenced by his 
direct acts and the acts of his family (Art. 135, Old 
Civil Code). 
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Unacknowledged natural children have no rights what- 
soever (Buenaventura vs. Urbano, 5 Phil. 1 ; Siguiong vs. 
Siguiong, 8 Phil. 5, 11 ; Infante vs. Figueras, 4 Phil. 738 ; 
Crisolo vs. Macadaeg, 94 Phil. 862) . The fact that the 
plaintiffs, as natural children of Martin Ramos, received 
shares in his estate implies that they were acknowledged. 
Obviously, defendants Agustin Ramos and Granada Ramos 
and the late Jose Ramos accorded successional rights to 
the plaintiffs because Martin Ramos and members of his 
family had treated them as his children. Presumably, 
that fact was well-known in the community. Under the 
circumstances, Agustin Ramos and Granada Ramos and 
the heirs of Jose Ramos are estopped from attacking plain- 
tiffs’ status as acknowledged natural children (See Arts. 
283 [4] and 2266 [3], New Civil Code). 

Even the lower court, after treating the plaintiffs in 
1913 in the intestate proceeding as acknowledged natural 
children, had no choice but to reaffirm that some holding 
in its 1961 decision in this case. 

The crucial issue is prescription. With it the questions 
of res judicata and the existence of a trust are inextricably 
interwoven. Inasmuch as trust is the main thrust of 
plaintiffs’ action, it will be useful to make a brief digres- 
sion on the nature of trusts ( fideicomisos ) and on the 
availability of prescription and laches to bar the action for 
reconveyance of property allegedly held in trust. 

“In its technical legal sense, a trust is defined as the 
right, enforceable solely in equity, to the beneficial en- 
joyment of property, the legal title to which is vested in 
another, but the word ‘trust’ is frequently employed to 
indicate duties, relations, and responsibilities which are 
not strictly technical trusts.” (89 C.J.S. 712). 

“A person who establishes a trust is called the trustor; 
one in whom confidence is reposed is known as the trustee ; 
and the person for whose benefit the trust has been created 
is referred to as the beneficiary” (Art. 1440, Civil Code) . 
There is a fiduciary relation between the trustee and the 
cestui que trust as regards certain property, real, personal, 
money or choses in action (Pacheco vs. Arro, 85 Phil. 505). 

“Trusts are either express or implied. Express trusts 
are created by the intention of the trustor or of the 
parties. Implied trusts come into being by operation of 
law” (Art. 1441, Civil Code). “No express trusts con- 
cerning an immovable or any interest therein may be 
proven by oral evidence. An implied trust may be proven 
by oral evidence” (Ibid, Arts. 1443 and 1457). 

“No particular words are required for the creation of 
an express trust, it being sufficient that a trust is clearly 
intended” (Ibid, Art. 1444; Tuason de Perez vs. Caluag, 
96 Phil. 981 ; Julio vs. Dalandan, L-19012, October 30, 
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1967, 21 SCRA 543, '546). “Express trusts are those 
which are created by the direct and positive acts of the 
parties, by some writing or deed, or will, or by words either 
expressly or impliedly evincing an intention to create a 
trust” (89 C.J.S. 722). 

“Implied trusts are those which, without being expressed, 
are deducible from the nature of the transaction as matters 
of intent, or which are superinduced on the transaction by 
operation of law as matters of equity, independently of the 
particular intention of the parties” (89 C.J.S. 274). They 
are ordinarily subdivided into resulting and constructive 
trusts (89 C.J.S. 722). 

“A resulting trust is broadly defined as a trust which is 
raised or created by the act or construction of law, but 
in its more restricted sense it is a trust raised by im- 
plication of law and presumed always to have been con- 
templated by the parties, the intention as to which is to 
be found in the nature of their transaction, but not ex- 
pressed in the deed or instrument of conveyance” (89 
C.J.S. 725) . Examples of resulting trusts are found in 
Article 1448 to 1455 of the Civil Code. See Padilla vs. 
Court of Appeals, L-31569, September 28, 1973, 53 SCRA 
168, 179). 

On the other hand, a constructive trust is a trust “raised 
by construction of law, or arising by operation of law.” 
In a more restricted sense and as contradistinguished 
from a resulting trust, a constructive trust is “a trust not 
created by any words, either expressly or impliedly evin- 
cing a direct intention to create a trust, but by the con- 
struction of equity in order to satisfy the demands of 
justice. It does not arise by agreement or intention but 
by operation of law.” (89 C.J.S. 726-727). “If a person 
obtains legal title to property by fraud or concealment, 
courts of equity will impress upon the title a so-called 
constructive trust in favor of the defrauded party.” A 
constructive trust is not a trust in the technical sense 
(Gayondato vs. Treasurer of the P. I., 49 Phil., 244; 
See Art. 1456, Civil Code) . 

There is a rule that a trustee cannot acquire by pre- 
scription the ownership of property entrusted to him 
(Palma vs. Cristobal, 77 Phil. 712), or that an action 
to compel a trustee to convey property registered in his 
name in trust for the benefit of the cestui qui trust does 
not prescribe (Manalang vs. Canlas, 94 Phil. 776; Cristo- 
bal vs. Gomez, 50 Phil. 810), or that the defense of 
prescription cannot be set up in an action to recover 
property held by a person in trust for the benefit of 
another (Sevilla vs. De los Angeles, 97 Phil. 875), or 
that property held in trust can be recovered by the bene- 
ficiary regardless of the lapse of time (Marabilles vs. 
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Quito, 100 Phil. 64; Bancairen vs. Diones, 98 Phil. 122, 
126; Juan vs. Zuniga, 62 O.G. 1351, 4 SCRA 1221; Jacinto 
vs. Jacinto, L— 17957, May 31, 1962; See Tamayo vs. Calle- 
jo, 147 Phil. 31, 37). 

That rule applies squarely to express trusts. The basis 
of the rule is that the possession of a trustee is not adverse. 
Not being adverse, he does not acquire by prescription the 
property held in trust. Thus, section 38 of Act 190 pro- 
vides that the law of prescription does not apply “in 
the case of a continuing and subsisting trust” (Diaz vs. 
Gorricho and Aguado, 103 Phil. 261, 266; Laguna vs. Le- 
vantino, 71 Phil. 566 ; Sumira vs. Vistan, 74 Phil. 138 ; 
Golfeo vs. Court of Appeals 63 O.G. 4895, 12 SCRA 199; 
Caladiao vs. Santos, 63 O.G. 1956, 10 SCRA 691). 

The rule of imprescriptibility of the action to recover 
property held in trust may possibly apply to resulting 
trusts as long as the trustee has not repudiated the trust 
(Heirs of Candelaria vs. Romero, 109 Phil. 500, 502-3; 
Martinez vs. Graho, 42 Phil. 35; Buencamino vs. Matias, 
63 O'. G. 11033, 16 SCRA 849). 

The rule of imprescriptibility was misapplied to con- 
structive trusts (Geronimo and Isicloro vs. Nava and 
Aquino, 105 Phil. 145, 153. Compare with Cuison vs. Fer- 
nandez and Bengzon, 105 Phil. 135, 139; De Pasion vs. De 
Pasion, 112 Phil. 403, 407). 

Acquisitive prescription may bar the action of the bene- 
ficiary against the trustee in an express trust for the 
recovery of the property held in trust where (a) the 
trustee has performed unequivocal acts of repudiation 
amounting to an ouster of the cestui qui trust; (b) such 
positive acts of repudiation have been made known to the 
cestui qui trust and (c) the evidence thereon is clear and 
conclusive (Laguna vs. Levantino, supra; Salinas vs. Tua- 
son, 56 Phil. 729. Compare with the rule regarding co- 
owners found in the last paragraph of article 494, Civil 
Code ; Casanas vs. Rosello, 50 Phil. 97 ; Gerona vs. De 
Guzman, L-19060, May 29, 1964, 11 SCRA 153, 157). 

With respect to constructive trusts, the rule is differ- 
ent. The prescriptibility of an action for reconveyance 
based on constructive trust is now settled (Alzona vs. Capu- 
nitan, L-10228, February 28, 1962, 4 SCRA 450 ; Gerona vs. 
De Guzman, supra; Claridad vs. Henares, 97 Phil. 973 ; 
Gonzales vs. Jimenez, L-19073, -January 30, 1965, 13 SCRA 
80 ; Bonaga vs. Soler, 112 Phil. 651 ; J. M. Tuason & Co., 
vs. Magdangal, L— 15539, January 30, 1962, 4 SCRA 84). 
Prescription may supervene in an implied trust (Bueno 
vs. Reyes, L-22587, April 28, 1969, 27 SCRA 1179 ; Fabian 
vs. Fabian, L-20449, January 29, 1968; Jacinto vs. Ja- 
cinto, L— 17957, May 31, 1962, 5 SCRA 371). 
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And whether the trust is resulting or constructive, its 
enforcement may be barred by laches (90 C.J.S. 887— 
889; 54 Am. Jur. 449-450; Diaz vs. Gorricho and Aguado, 
supra. Compare with Mejia vs. Gampona, 100 Phil. 277). 

The plaintiffs did not prove any express trust in this 
case. The expediente of the intestate proceeding, Civil 
Case No. 217, particularly the project of partition, the 
decision and the manifestation as to the receipt of shares 
(Exh. 3, 4 and 6) negatives the existence of an express 
trust. Those public documents prove that the estate of 
Martin Ramos was settled in that proceeding and that 
adjudications were made to his seven natural children. 
A trust must be proven by clear, satisfactory, and convin- 
cing evidence. It cannot rest on vague and uncertain 
evidence or on loose, equivocal or indefinite declarations 
(De Leon vs. Peckson, 62 O.G. 894). As already noted, 
an express trust cannot be proven by parol evidence (Pas- 
cual vs. Meneses, L-18838, May 25, 1967, 20 SCRA 219, 
228; Cuaycong vs. Cuaycong, L-21616, December 11, 1967, 
21 SCRA. 

Neither have the plaintiffs specified the kind of implied 
trust contemplated in their action. We have stated that 
whether it is a resulting or constructive trust, its enforce- 
ment may be barred by laches. 

In the cadastral proceedings, which supervened after 
the closure of the intestate proceeding, the eight lots in- 
volved herein were claimed by the spouses Jose Ramos 
and Gregoria T. Ramos to the exclusion of the plaintiffs 
(Exh. 8 to 19). After the death of Jose Ramos, the said 
lots were adjudicated to his widow and daughter (Exh. 8). 
In 1932 Gregoria T. Ramos and Candida Ramos leased 
the said lots to Felix Yulo (Exh. 20). Yulo in 1934 
transferred his lease rights over Hacienda Calaza to Juan 
S. Bonin and Nestor Olmedo, the husband of plaintiff 
Atanacia Ramos (Exh. 22). Bonin and Olmedo in 1935 
sold their lease rights over Hacienda Calaza to Jesus S. 
Consing (Exh. 23). 

Those transactions prove that the heirs of Jose Ramos 
had repudiated any trust which was supposedly consti- 
tuted over Hacienda Calaza in favor of the plaintiffs. 

Under Act 190, whose statute of limitations applies to 
this case (Art. 1116, Civil Code), the longest period of 
extinctive prescription was only ten years (Diaz vs. Gor- 
richo and Aguado, supra). 

Atanacia, Modesto and Manuel, all surnamed Ramos, 
were already of age in 1914 (Exh. A to D). From that 
year, they could have brought the action to annul the 
partition. Maria Ramos and Emiliano Ramos were both 
born in 1896. They reached the age of twenty-one years 
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in 1917. They could have brought the action from that 
year. 

The instant action was filed only in 1957. As to Ata- 
nacia, Modesto and Manuel, the action was filed forty- 
three years after it accrued and, as to Maria and Emiliano, 
the action was filed forty years after it accrued. The 
delay was inexcusable. The instant action is unquestion- 
ably barred by prescription and res judicata. 

This case is similar to Go Chi Gun vs. Co, 96 Phil. 622, 
where a partition judicially approved in 1916 was sought 
to be annulled in 1 948 on the ground of fraud. It was con- 
tended that there was fraud because the real properties 
of the decedent were all adjudicated to the eldest son, 
while the two daughters, who were minors, were given 
only cash and shares of stocks. This Court, in upholding 
the petition said : 

“In any case, the partition was given the stamp of judi- 
cial approval, and as a matter of principle and policy we 
should sustain its regularity, in the absence of such cause 
or reason that the law itself fixes as a ground for in- 
validity” (on page 634). “As the administration pro- 
ceedings ended in the year 1916, the guardianship pro- 
ceedings in 1931, and the action was brought only in the 
year 1948, more than 32 years from the time of the 
distribution and 27 years from the termination of guard- 
ianship proceedings,” the action was barred by laches (on 
page 637). See Lopez vs. Gonzaga, L-18788, January 31, 
1964, 10 SCRA 167; Cuaycong vs. Cuaycong, supra). 

The leading case of Severino vs. Severino, 44 Phil. 343, 
repeatedly cited by the plaintiffs, does not involve any 
issue of prescription or laches. In that case, the action 
for reconveyance was seasonably brought. The alleged 
trustee was an overseer who secured title in his name 
for the land of his brother which was under his adminis- 
tration. He could not have acquired it by prescription be- 
cause his possession was not adverse. On certain occa- 
sions, he had admitted that he was merely the administrator 
of the land and not its true owner. 

More in point is the Cuaycong case, supra, where the 
action for the reconveyance of property held in trust 
accrued in 1936 and it was filed only in 1961 or after the 
lapse of twenty-five years. That action was barred. 

On its face, the partition agreement was theoretically 
correct since the seven natural children were given their 
full legitime, which under article 942 of the old Civil 
Code was their share as legal heirs. But it was possible 
that the lands were undervalued or were not properly 
appraised at their fair market value and, therefore, the 
natural children were short-changed in the computation 
of the value of their shares which the legitimate children 
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could pay in cash as allowed in article 840 of the old Civil 
Code. It is of common knowledge that anyone who re- 
ceived lands in the partition of decedent’s estate would 
ultimately have an advantage over the one who received 
cash because lands increase in value as time goes by 
while money is easily spent. 

As pointed out in the statement of facts, it was anoma- 
lous that the manifestation, evidencing the alleged receipt 
by the natural children of their shares, should recite that 
they received their shares from the administrator, when 
in the project of partition itself, as approved by the pro- 
bate court (Exh. 3 to 6), it was stipulated that Jose Ramos 
and Agustin Ramos would be the ones to pay the cash 
settlement for their shares. No receipts were submitted 
to the court to prove that Jose Ramos and Agustin Ramos 
paid to the plaintiffs the cash adjudicated to them in the 
project of partition. 

The plaintiffs pinpoint certain alleged irregularities in 
the intestate proceeding. They aver that Modesto Ramos 
and Manuel Ramos were already of age in 1913 and could 
not therefore have been represented by Timoteo Zayco 
as guardian ad litem and that, consequently, the two were 
denied due process. The plaintiffs accuse Zayco of not 
having competently protected the interests of the minors, 
Maria Ramos and Emiliano Ramos. They allege that Ata- 
nacia Ramos signed the project of partition and the “re- 
ceipt” of shares (Exh. 3 and 6) without understanding 
those documents which were in Spanish. They assert that 
the lopsided and defective partition was not implemented. 

In short, the plaintiffs contend that the partition was 
not binding on them. (Note that their brother, Timoteo, 
considered himself bound by that partition). They ask 
that the case be remanded to the lower court for the 
determination and adjudication of their rightful shares. 

All those contentions would have a semblance of cogency 
and would deserve serious considerations if the plaintiffs 
had not slept on their rights. They allowed more than 
forty years to elapse before they woke up and complained 
that they were much aggrieved by the partition. Under 
the circumstances, their claims can hardly evoke judicial 
compassion. Vigilantibus et non dormientibus jura sub- 
veniunt. “If eternal vigilance is the price of safety, one 
cannot sleep on one’s right for more than a tenth of a 
century and expect it to be preserved in its pristine purity” 
(Ozaeta, J. in Association Cooperativa de Credito Agricola 
de Miagao vs. Monteclaro, 74 Phil. 281, 283). 

The plaintiffs have only themselves to blame if the courts 
at this late hour can no longer afford them relief against 
the inequities allegedly vitiating the partition of their 
father’s estate. 
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In connection with the res judicata aspect of the case, 
it may be clarified that in the settlement of a decedent’s 
estate it is not de rigueur for the heirs to sign a partition 
agreement. “It is the judicial decree of distribution, once 
final, that vests title in the distributees” (Reyes vs. Bar- 
retto-Datu, L-17818, January 25, 1967, 19 SCRA 85, 91) 
which in this case was Judge Campbell’s decision (Exh. 
4 ). 

A judgment in an intestate proceeding may be considered 
as a judgment in revi (Varela vs. Villanueva, 95 Phil. 
248, 267. See Sec. 49 [a], Rule 39, Rules of Court). There 
is a ruling that “if the decree of distribution was erroneous 
or not in conformity with law or the testament, the same 
should have been corrected by opportune appeal ; but once 
it had become final, its binding effect is like that of any 
other judgment in rein, unless properly set aside for lack 
of jurisdiction or fraud.” A partition approved by the 
court in 1939 could no longer be contested in 1956 on the 
ground of fraud. The action had already prescribed. “The 
fact that one of the distributees was a minor at the time 
the court issued the decree of distribution does not imply 
that the court had no jurisdiction to enter the decree of 
distribution.” (Reyes vs. Barretto-Datu, supra, citing 
Ramos vs. Ortuzar, 89 Phil. 742). “A final order of dis- 
tribution of the estate of a deceased person vests the title 
to the land of the estate in the distributees” (Syllabus, 
Santos vs. Roman Catholic Bishop of Nueva Caceres, 45 
Phil. 895, 900). 

Parenthetically, it may be noted that the filing of the 
instant case long after the death of Jose Ramos and other 
persons involved in the intestate proceeding renders it 
difficult to determine with certitude whether the plaintiffs 
had really been defrauded. What Justice Street said in 
Sinco vs. Longa, 51 Phil. 507, 518-9 is relevant to this 
case : 



“In passing upon controversies of this character experience 
teaches the danger of accepting lightly charges of fraud made many 
years after the transaction in question was accomplished, when 
death may have sealed the lips of the principal actors and changes 
effected by time may have given a totally different color to the 
cause of controversy. In the case before us the guardian, Emilio 
Tevez is dead. The same is true of Trinidad Diag'o, mother of 
the defendant Agueda Longa; while Agapito Longa is now living 
in Spain. It will be borne in mind also that, insofar as oral 
proof is concerned, the charge of fraud rests principally on the 
testimony of a single witness who, if fraud was committed, was 
a participant therein and who naturally would now be anxious, so 
far as practicable, to put the blame on others. In this connection 
it is well to bear in mind the following impressive language of 
Mr. Justice Story: 

085158 3 
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“* * * But length of time necessarily obscures all human evidence; 
and as it thus removes from the parties all the immediate means 
to verify the nature of the original transactions, it operates by way 
cf presumption, in favor of innocence, and against imputation of 
fraud. It would be unreasonable, after a great length of time, to 
require exact proof of all the minute circumstances of any trans- 
action, or to expect a satisfactory explanation of every difficulty, 
real or apparent, with which it may be incumbered. The most 
that can fairly be expected, in such cases, if the parties are living', 
from the frailty of memory, and human infirmity, is, that the 
material facts can be given with certainty to a common intent; 
and, if the parties are dead, and the cases rest in confidence, and 
in parol agreements, the most that we can hope is to arrive at 
probable conjectures, and to substitute general presumptions of 
law, for exact knowledge. Fraud, or breach of trust, ought not 
lightly to be imputed to the living; for, the legal presumption is 
the ether way; as to the dead', who are not here to answer for 
themselves, it would be the height of injustice and cruelty, to 
disturb their ashes, and violate the sanctity of the grave, unless 
the evidence of fraud be clear, beyond a reasonable doubt. (Prevost 
vs. Cratz, (1 Wheat [U. S.], 431, 498)." 

Defendants appeal . — Defendants Granada Ramos, Gre- 
goria T. Ramos, Candida Ramos, Jose Bayot and Agustin 
Ramos appealed from the lower 'court’s decision insofar 
as it ignored their counterclaim for P50,000 as moral 
damages and PI 0,000 as attorney’s fees. In their brief the 
claim for attorney’s fees was increased to P20,000. They 
prayed for exemplary damages. 

The defendants argue that plaintiffs’ action was baseless 
and was filed in gross and evident bad faith. It is alleged 
that the action caused defendants mental anguish, wounded 
feelings, moral shock and serious anxiety and compelled 
them to hire the services of counsel and incur litigation 
expenses. 

Articles 2219 and 2220 (also 1764 and 2206) of the 
Civil Code indicate the cases where moral damages may 
be recovered. The instant litigation does not fall within 
any of the enumerated cases. Nor can it be regarded as 
analogous to any of the cases mentioned in these articles. 
Hence, defendants’ claim for moral damages cannot be 
sustained (Ventanilla vs. Centeno, 110 Phil. 811, 814). 
The worries and anxiety of a defendant in a litigation 
that was not maliciously instituted are not the moral 
damages contemplated in the law (Solis & Yarisantos vs. 
Salvador, L-17022, August 14, 1965, 14 SCRA 887). 

The adveise result of an action does not pen se make 
the act wrongful and subject the actor to the payment of 
moial damages. The law could not have meant to impose 
a penalty on the right to litigate; such right is so precious 
that moral damages may not be charged on those who 
may exercise it erroneously.” (Barreto vs Arevalo 99 
Phil. 771, 779). 
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On the other hand, the award of reasonable attorney’s 
fees is governed by article 2203 of the Civil Code which 
lays down the general rule that, in the absence of stipu- 
lation, attorney’s fees and litigation expenses cannot be 
recovered. Article 2208 specifies eleven instances where 
attorney’s fees may be recovered. The defendants did not 
point out the specific provision of article 2208 on which 
their counterclaim may be predicated. 

What may possibly apply to defendants’ counterclaim 
are paragraphs four and eleven which respectively provide 
that attorney’s fees may be recovered “in case of a clearly 
unfounded civil action or proceeding against the plaintiff” 
(defendant is a plaintiff in his counterclaim) or “in any 
other cases where the court deems it just and equitable” 
that attorney’s fees should be awarded. 

We hold that, notwithstanding the dismissal of the action, 
no attorney’s fees should be granted to the defendants. 
Under the facts of the case, it cannot be asseverated with 
dogmatic finality that plaintiffs’ action was manifestly 
unfounded or was maliciously filed to harass and em- 
barrass the defendants. All indications point to the fact 
that the plaintiff's honestly thought that they had a good 
cause of action. They acted in evident good faith. (See 
Herrera vs. Luy Kim Guan, 110 Phil. 1020, 1028; Rizal 
Surety & Insurance Co., Inc. vs. Court of Appeals, L-23729, 
May 16, 1967, 20 SCRA 61). 

Inasmuch as some of the plaintiffs were minors when 
the partition of their father’s landed estate was made, 
and considering that they were not allotted even a few 
square meters out of the hundreds of hectares of land, 
which belonged to him, they had reason to feel aggrieved 
and to seek redress for their grievances. Those circum- 
stances as well as the marked contrast between their in- 
digence and the affluence of the heirs of their half-brother, 
Jose Ramos, might have impelled them to ask the courts 
to reexamine the partition of their father’s estate. 

It is not sound public policy to set a premium on the 
right to litigate. An adverse decision does not ipso facto 
justify the award of attorney’s fees to the winning pai'ty 
(Herrera vs. Luy Kim, supra; Heirs of Justiva vs. Gustilo, 
61 O. G. 6959. Cf. Lazatin vs. Twano and Castro, 112 
Phil. 733, 741). 

Since no compensatory and moral damages have been 
awarded in this case, defendants’ claim for exemplary 
damages, which was ventilated for the first time in their 
appellants’ brief, may be as an afterthought, cannot be 
granted (Art. 2229, Civil Code). 
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Wherefore, the trial court’s judgment is affirmed with 
the clarification that defendant’s counterclaim is dismissed. 
No costs. 

So ORDERED. 

Malcalintal, C.J., Barredo, Antonio and Fernandez, JJ ., 
concur. 

Fernando, J ., did not take part. 

Judgment affirmed. Defendants’ counterclaim for 
damages and attorney’s fees is dismissed. 
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[L-31371. December 19, 1974] 

SECOND DIVISION 

Maria Liwanag-Reyes, and her children Carlos, Lourdes, 
Rafael and Carmencita, all surnamed Reyes, Pe- 
titioners, vs. The Court of Appeals, Philippine 
Trust Company, Victor S. Reyes, and Hon. Jose 
B. Jimenez, as Judge of the Court of First Instance 
of Manila (Branch VI), Respondents. 

Ramon A. Gonzales for the petitioners. 

Gregorio F. Ortega, counsel for respondent Victor S. 
Reyes. 

Ruben E. Karunungan, counsel for the movants C. G. 
Reyes and Eduardo G. Reyes. 

CERTIORARI and PROHIBITION with Preliminary In- 
j unction. 

SYNOPSIS 

Petitioners sought to enjoin the enforcement and im- 
plementation of a final decision of the Court of Appeals, 
reversing the decision of the Court of First Instance of 
Manila and declaring illegal: (1) the removal of Victor 
S. Reyes as Special Administrator, and (2) the appoint- 
ment of the Philippine Trust Company as regular admin- 
istrator of the Intestate Estate of Clemente G. Reyes. 
No evidence was adduced to prove that Victor S. Reyes 
as such special administrator had betrayed the trust re- 
posed in him and since he enjoys a better preference, 
the appellate court appointed him regular administrator 
of his father’s estate in place of the Philippine Trust 
Company. After the promulgation of the questioned de- 
cision, the parties executed an agreement embodying their 
conformity to the appointment of Victor as regular ad- 
ministrator. Petition dismissed. 

SYLLABUS 

of the Ruling of the Court 

1. Certioraki ; Not Available Where Alleged Defects, in Assailed 
Decision Have Been Cured by Parties’ Agreement. — Where 
after the parties came to know of the decision of the Court 
of Appeals appointing private respondent as the regular ad- 
ministrator, they executed an agreement wherein they all con- 
formed to said appointment and, as a consequence., withdrew 
their motion to cite him in contempt of court, petitioners are 
barred from assailing said decision in a petition for certiorari 
and from claiming that they entered into said agreement 
under a mis-apprehension of facts; because said agreement 
cured whatever defects or flaws there might be in the as- 
sailed decision and petitioners are not entirely without any 
remedy should their conformity to the appointment of re- 
spondent as regular administrator turn out to be prejudicial 
to their interests. They can always have him changed with 
a better choice, for any of the causes provided by law. 
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OPINION OF THE COURT 

Barreeo, J. : 

Petition for certiorari and prohibition to set aside the 
decision of the Court of Appeals dated August 14, 1969 
in CA— G.R. No. 41420-R reversing the order dated March 
19, 1968 of the Court of First Instance of Manila, Branch 
VI, in Special Proceedings No. 62055 which terminated 
the appointment of herein respondent Victor S. Reyes as 
special administrator of the Intestate Estate of Clemente 
G. Reyes and appointed the other respondent herein, Phil- 
ippine Trust Company, as regular administrator of said 
estate, and to enjoin both the Court of Appeals and the 
respondent Court of First Instance of Manila from en- 
forcing or implementing said decision. 

Special Proceedings No. 62055 was initiated in the Court 
of First Instance of Manila on August 6, 1965 by re- 
spondent Victor S. Reyes for the settlement of the estate 
of his deceased father, Clemente G. Reyes. Eventually, 
said respondent was appointed special administrator. 
About three years later, upon petition for letters of ad- 
ministration by petitioner Maria Liwanag-Reyes and her 
children, which petition was opposed by Victor, who claimed 
legal preference to such appointment and, therefore, asked 
that letters be issued to him instead, respondent probate 
court issued the questioned order of March 19, 1968 
above-referred to. Upon denial of his motion for recon- 
sideration of this order, Victor sought to have the adverse 
orders set aside by the Court of Appeals in a certiorari 
proceeding which culminated in the aforementioned de- 
cision of the appellate court which petitioners are now 
asking to be nullified. 

In his petition for certiorari filed with the Court of 
Appeals, Victor made the following pertinent allegations: 

“V 

“That the respondent court acted without or in excess of juris- 
diction, and with grave abuse of discretion, in issuing the orders 
in question, Annexes A and B of the petition. The orders com- 
plained of are in violation of the provisions of section 6 of Rule 
78, Rules of Court, and of the order of preference established 
therein. The said section enumerates the persons who may be 
appointed as administrator in the order prescribed therein. Such 
priority of right is based primarily on nearness of relationship and 
extent of interest. It is in accordance with natural right and 
justice, based on the assumption that ties of marriage and con- 
sanguinity and the effect of personal interest will lead the persons 
enumerated therein to exercise care and attention in the manage- 
ment of the estate. (Martin, Rules of Court, 1964 ed., Vol. 2, 
p. 7:40; 21 Am. Jur. 406; De Guzman vs. Lincolinoc 68 Phil. 673) 
The order of preference provided in said section is founded on the’ 
assumption that the persons preferred are suitable. If they are 
not, the court may entirely disregard the preference thus provided. 
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This is the reason for the rule that in the selection of an adminis- 
trator, the courts may exercise discretion. (Moran, Comments on 
the Rules of Court, 1963 ed., Vol. 3, p. 386; Capistrano vs. Nadurata 
46 Phil. 726; Esler et a'l. vs. Tad-y et al. 46 Phil. 854). But, the 
order of preference may be disregarded only when the reasons 
therefor are positive and clear. (Torres vs. Sicat Vda. de Morales, 
L-5236, May 25, 1953). In the case at bar, there is no showing, 
much less a clear and positive one, that the petitioner, or the 
ether persons preferred to the respondent/company according to 
the order of preference established by law, are unfit or unsuitable for 
appointment as regular administrator of the estate in question. 
The fact that the petitioner while then special administrator had 
opposed the applications of certain heirs, whether legitimate or 
not, for withdrawals of funds of the estate, or that he had moved 
to reconsider certain orders of the respondent court authorizing 
the same, or that there appeal's to be some disharmony or hostility 
among some persons interested in the estate, we beg to submit, 
is not sufficient to render the petitioner unfit or unsuitable for 
appointment as regular administrator, or to warrant the disre- 
gard by the respondent court of the order of preference estab- 
lished by law. Partial distribution of an estate pending its liquida- 
tion is illegal. (Ngo Hua vs. Chung Kiat Keng, L-19091, Sept. 
30, 1963). Also, a mere finding of the trial judge that the wi- 
dow consistently refused to recognize the credits and had shown 
determination to resist the claims of creditors, was held insuffi- 
cient to show that she was unsuitable for appointment. Torres 
vs. Sicat Vda. de Morales, supra). Moreover, a mere hostile 
feeling on the part of an executor or administrator towards 
persons interested in the estate is not a ground for removal 
unless it prevents the management of the estate according to dic- 
tates of prudence. (33 CJS 1036; Borromeo vs. Borromeo 51 O.G. 
5145). 

“On the other hand, a person may toe disqualified from acting as 
executor or administrator on the ground of unsuitableness. Un- 
suitableness for appointment as administrator may consist in ad- 
verse interest of some kind to such an extent as to render the 
appointment inadvisable. (Sioca vs. Garcia 44 Phil. 711; Arevalo 
vs. Bustamante 69 Phil. 656). In the case at bar, the record 
shows that the respondent Philippine Trust Company has an ad- 
verse interest in the estate in question, which disqualified it from 
acting as the administrator thereof, hereto attached as Annex 
F. and F-l. 

“In disregarding the order of preference established in the 
aforesaid section 6 of Rule 78, Rules of Court, in removing the 
petitioner herein as special administrator of the subject estate, 
and in appointing the respondent company as the regular admin- 
istrator thereof, without consultation or the agreement of the 
heirs in this case on the matter, the respondent court acted ar- 
bitrarily and without or in excess of jurisdiction, and with grave 
abuse of discretion. Granting that there is a right to appeal from 
the final judgment which may be rendered in the subject probate 
case, the same is inadequate as a remedy, as the aggrieved party 
has to wait for the rendition of such final judgment before he can 
take an appeal from the orders in question, and it cannot promptly 
relieve him from their injurious effects. (Silvestre vs. Torres 57 
Phil. 885; Moran, idem. p. 149; II CJ 113). Where the order 
which is sought to be reviewed is merely of interlocutory or pe- 
remptory character, and the appeal therefrom can be interposed 
only after final judgment is rendered and may, therefore, be of 
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no avail, certiorari may be granted. (Moran, idem. p. 153; Eustia 
vs. Abeto 72 Phil. 133; Kocha vs, Crossfield 6 Phil. 355; Leung 
Ben vs. O’Brien, 38 Phil. 182). 

VI 

“That there is no appeal, nor any plain, speedy and adequate 
remedy in the ordinary course of law against the orders complained 
of, except this proceeding- for certiorari with preliminary injunction.” 
(Pars. V and VI, pp. 30-33, Kecord.) 

Strangely, herein petitioners were not originally made 
parties in said petition, but upon being granted permis- 
sion to intervene, they filed an answer wherein they al- 
leged, inter alia, that Victor had no cause of action for 
certiorari because the questioned orders had already been 
appealed by him to the Court of Appeals (pp. 107-108, 
Record). In other words, petitioners contended that inas- 
much as what tvas being assailed was an order appointing 
a regular administrator and not really the order removing 
Victor as special administrator, the remedy was not cer- 
tiorari but appeal. Ruling on this contention, the Court of 
Appeals held : 

“On the other hand, intervenors Maria Liwanag- Reyes and her 
children aver that the instant case is not a proper subject matter 
of certiorari, in that the appointment of the Philippine Trust Com- 
pany as regular administrator being- in the nature of a final judg- 
ment, could not be impugned by way of certiorari but could only 
be elevated to a higher court by way of appeal. As proof that 
the right of appeal exists, intervenors cite the notice of appeal 
made by petitioner before the respondent Court. Moreover, inter- 
venors submit that the appointment and removal of a special ad- 
ministrator lies entirely on the sound discretion of the Court. 

“While it is true that the appointment of a regular administrator 
is appealable and hence, not the proper subject of certiorari, it 
is equally true that the removal of a special administrator is inter- 
locutory in nature and therefore, not appealable. (Alcasid vs. 
Samson, No. L-11435, Dec. 27, 1957; 54 O. G. 4479; Garcia vs. 
Flores, 54 O. G. 4049). In which case, the proper remedy would 
be a petition for certiorari. In like manner, although the matter of 
appointing and removing- a special administrator lie entirely on 
the sound discretion of the Court, this discretion must be a sound 
one, that is, not whimsical or contrary to reason, justice or equity. 
(Eoxas vs. Pecson, No. L-2211, Dec. 20 1948; 82 Phil. 407.) Thus, 
the order of preference in the appointment of a regular adminis- 
trator may be disregarded only when the reasons therefor are 
positive and clear. (Torres vs. Vda. de Morales No. L-52-36, May 
25, 1953.)” (P. 205, Record.) 

Having thus opined that certiorari is a proper remedy in 
the premises, the appellate court went on to hold that the 
trial court committed grave abuse of discretion in re- 
moving Victor as special administrator; 

“The order of the respondent Court removing petitioner as spe- 
cial administrator of the Reyes estate gives as reason therefor ‘the 
lack of good harmony among the heirs.’ Nowhere in the questioned 
orders does respondent Court make any finding that petitioner has 
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betrayed the trust reposed in him or that he has refused to obey 
any of the orders issued by said Court. Thus, it appears, that 
petitioner’s removal was not based on justifiable grounds, since the 
fact of lack of harmony alone is not a valid reason for his removal. 

“Intervenors cite petitioner for his alleged failure to render an 
accounting of his administration, and yet they admit in their 
Opposition to Motions for Reconsideration dated April 23, 1968 (p. 
7) that he has been submitting financial reports. In fact, inter- 
venors object to the employment by petitioner of a bookkeeper in 
addition to a certified public accountant. (Pp. 16-17, Reply, March 
14, 1968). Moreover, intervenors admit that petitioner filed a sworn 
inventory and preliminary accounting on December 3, 1965. (P. 16, 

Reply, supra.) From the foregoing, it is evident that petitioner 
had no intention of shirking his duty to keep a faithful record of 
the administration of the estate as well as to render an accounting 
to the respondent Court. Otherwise, it would have been unnecessary 
for him to employ the services of a certified public accountant 
whose duty it would be to check minutely the accounts of the estate. 

“It is not denied that petitioner represents one set of heirs while 
intervenors represent another set of heirs. (P- 2, urgent petition 
for leave of Court to intervene, July 19, 1968). In fact, intervenors 
call petitioner ‘an acknowledged natural child of the deceased 
Clemente G. Reyes out of his common law relationship by another 
woman named Rufina Santillan,’ (I 5 . 3, Opposition, September 15, 
1965). What is controverted is the legality of the alleged mar- 
riages contracted by the decedent with the mother of petitioner and 
intervenor Maria Liwanag-Reyes. 

“The records further reveal that petitioner is the eldest of the 
decedents’ children by both women and that he had been administer- 
ing the estate as special administrator for about three years at the 
time of his removal. Therefore, if only for the fact that he is the 
eldest child of the decedent and that he is quite familiar with the 
business of the decent, coupled with the ruling of the respondent 
Court that the only ground for his removal was the lack of good 
harmony between the parties, we believe that he should be given 
the preference to be appointed the regular administrator of his 
father’s estate. 

“On the other hand, the appointment of respondent Bank as 
regular administrator appears to be disadvantageous to the estate 
in the sense that such an arrangement would entail a higher ad- 
ministration fee. As stated by the Supreme Court in the case of 
Ozaeta, Palanca et al. vs Pecsorc, et ail. (No. L-5436, June 30, 1953) : 

‘It also appears that the Philippine Trust Company, which 
had acted as special administrator for a period of only a few 
months, has submitted a bill for POO, 000. 00. This would cut 
deep into the income of the estate, and if the new special ad- 
ministrator appointed by the respondent judge takes office, it is 
not improbable that the estate may again be subjected to the 
same expensive cost of administration. Under these circum- 
stances, it would seem unreasonable to refuse to appoint pe- 
titioner as special administration. 



"Moreover, it appear that respondent Bank is a creditor of one of 
the companies forming the estate in the amount of P25, 477.34. In 
the aforementioned Palanca case (supra ) , the same Bank presented 
a petition to resign as special administrator on the ground of in- 
compatibility of interest, as it had granted a loan to heir Angel 
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Palanca, who had pledged to it shares of the Far Eastern University 
allegedly belonging to the estate of the deceased. We see no differ- 
ence in the situation at hand in. view of the fact that respondent 
Bank granted the Philippine Recapping Plant (forming part of the 
estate) an overdraft line of P20, 000.00 with a mortgage on its prop- 
erties. As respondent Bank’s letter of February 7, 1968, shows, 
it was threatening to foredlose the mortgage on the Philippine Re- 
capping Plant should it fail to settle its outstanding balance (An- 
nex ‘P’).” (Pp. 205-206, Record.) 

And so, the appellate court did not limit itself to holding 
that the removal of Victor as special administrator was 
illegal but went further and appointed him regular admin- 
istrator, reasoning out that under the circumstances ob- 
taining in the estate, as discussed by it, he was legally 
entitled to preference over the Philippine Trust Company. 
But notwithstanding these adverse rulings, petitioners did 
not appeal from the decision of the Court of Appeals. 

It is only in the instant petition filed on December 19, 
1969, a little less than four months after the appellate 
court’s decision has become final that petitioners are bring- 
ing up for the first time alleged legal infirmities and even 
jurisdictional defects in the said decision. They maintain 
that, in the first place, Victor was not removed as special 
administrator; what the probate court did was simply to 
terminate his tenure as such pursuant to the provisions 
of Section 8 of Rule 80, considering that it had appointed 
the Philippine Trust Company as regular administrator, 
which appointment could be questioned only in an appeal, 
not by certiorari. Consequently, according to petitioners, 
there is absolutely no occasion to charge any abuse of dis- 
cretion by the probate court, the termination of Victor’s 
special administration being dictated by specific provision 
of the rules. Secondly, petitioners contend that inasmuch 
as Victor was attacking only his removal as special admin- 
istrator, it was beyond the authority of the Court of 
Appeals to appoint him as regular administrator in the 
same proceeding. 

While much can be said in support of the pose of pe- 
titioners, the Court sees an insurmountable obstacle to 
granting them relief. It appears from the answer of 
Victor in this case, and it is admitted in petitioners’ 
reply, that after the parties herein came to know of the 
decision of the Court of Appeals, on September 6, 1969, 
they executed a document captioned “Agreement”, par- 
agraph 4 of which reads as follows : 

‘‘4. That we have all agreed that Victor S. Reyes to be our reg- 
ular administrator and in order to preserve the harmony of the 
agreement we have thus far reached, Mrs. Maria Liwanag and her 
children are hereby withdrawing their motion to cite Victor S. 
Reyes in contempt of court as filed with the Court of First Instance. 
In other words, we have finally agreed that he would be our reg- 
ular administrator. (Italic supplied.)” (Pp. 240-241, Record.) 
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Of course, petitioners’ counsel is suggesting that they 
entered into said agreement under a mis-apprehension of 
facts. If such be the case, it is certainly not in this forum, 
much less by certiorari, that such an issue can be raised. 
As things stand presently, whatever defects or flaws there 
might be in the assailed decision of the Court of Appeals 
have been either cured or waived by this agreement. And 
since there is no showing that the alleged inflrmities there- 
of have been brought to the attention of respondent court, 
the charge of grave abuse of discretion levelled against 
it for implementing the decision of the appellate court is 
without basis. 

Anyway, petitioners are not entirely without any re- 
medy should their conformity to the appointment of Victor 
as regular administrator turn out to be prejudicial to their 
interests. They can always have him changed with a 
better choice, for any of the causes provided by law. 

In view of all the foregoing, the petition is dismissed 
with costs against petitioners. 

Fernando, J., Chairman, Antonio, Fernandez and Aquino, 
concur. 

Petition dismissed. 
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[G. E, No. L-38224. December 10, 1974] 

FIRST DIVISION 

Central Bank of the Philippines, petitioner, vs. Court 
of Appeals and Pablo R. Roman, et al. and Lucila R. 
Reyes, for themselves and on behalf of and for the 
benefit of other stockholders similarly situated and for 
the benefit of the Republic Bank, respondents. 

Solicitor General Eslelito P. Mendoza, Assistant Solicitor 
General Hugo E. Guttierez, Jr., Solicitor Jesus O. Ibay and 
F. E. Evangelista and Ciceron B. Angeles for the peti- 
tioner. 

Norberto J. Quisumbing and Antonio M. Pery for the 
respondents. 

MOTION FOR AMICABLE SETTLEMENT in the Su- 
preme Court. 

SYNOPSIS 

Petitioner’s motion requesting the suspension of the run- 
ning of the period for filing its brief on the ground that 
negotiations for the amicable settlement of this case were 
underway, was granted by the Supreme Court in a reso- 
lution dated September 29, 1974. Subsequently, the said 
period was further suspended until finally both parties 
submitted an agreement for the amicable settlement of 
this case which provides that the decisions, of the Court of 
First Instance of Manila and the Court of Appeals in the 
same case be vacated and in lieu thereof judgment be ren- 
dered in accordance with the terms and conditions of said 
agreement. 

Compromise agreement approved. 

SYLLABUS 

of the Ruling of the Court 

1. Appeal; Brief; Period to File Appeal Brief may be Suspended 

Where Negotiations for Amicablf. Settlement is Underway. 

■ — The Supreme Court may suspend the running- of the period 
to file brief on the ground that negotiations between the parties 
are underway for the amicable settlement and considerable 
time is needed for the same to be carried out because of the 
intricacies of the terms of settlement. 

2. Compromise Agreement; Parties Enjoined to Strictly Comply 

with Conditions Thereof. — Where the compromise agreement 
voluntarily entered into by the parties pending- appeal in the 
Supreme Court, is not contrary to law, the same shall be ef- 
fective and executed immediately, and the parties enjoined to 
strictly comply with the terms and conditions thereof. 

OPINION OF THE COURT 

Esguerra, 

After the petition herein was given due course by reso- 
lution of this Court dated March 4, 1974. and the Motion 
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to Dismiss filed by the respondents had been denied in the 
resolution of March 11, 1974, the petitioners were required 
to file their brief. Several extensions for filing petitioners 
‘brief were granted due to pressure of work on the part 
of the Solicitor General who represents the petitioner. 

By motion of September 4, 1974, petitioner requested 
suspension of the running of the period for filing its brief 
on the ground that negotiations between the petitioner and 
the respondents were underway for the amicable settle- 
ment of this case and considerable time would be needed 
for the same to be carried out because of the intricacies 
of the terms of settlement, the amount involved, and the 
important public interest affeced by the issues raised in the 
petition. By resolution dated September 29, 1974, this 
Court resolved to suspend the running of the period for 
filing petitioner’s brief for a period of thirty (30) days 
counted from notice thereof. The said period was further 
suspended for thirty (30) days from October 23, 1974, 
pending completion of the agreement between the parties, 
which suspension was finally extended for twenty (20) 
days from November 22, 1974, by resolution dated Novem- 
ber 25, 1974. 

On December 4, 1974, or within the twenty-day exten- 
sion period last granted by the resolution of November 25, 
1974, both parties filed a motion dated December 3, 1974, 
submitting to this Court an agreement dated November 29, 
1974, for the amicable settlement of this case (Central 
Bank of the Philippines vs. Court of Appeals, G. R. No. 
L-38224) and Civil Case No. 89689 pending before the 
Court of First Instance of Manila entitled, “Republic of 
the Philippines vs. Republic Bank”, which agreement pro- 
vides that the decision of the Court of First Instance of 
Manila dated February 27, 1970 in the case entitled, “Pab- 
lo R. Roman vs. Central Bank”, Civil Case No. 68685; and 
the decision of the Court of Appeals in the same case, CA 
G.R. No. 49144-R, be vacated and in lieu thereof judgment 
be rendered in accordance with the term and conditions 
of the aforesaid agreement. 

The full text of the compromise agreement reads as 
follows : 

“AGREEMENT 

Know All Men By These Presents: 

This AGREEMENT entered into in the City of Manila, Philip- 
pines, this 29th clay of November, 1974 among: 

The CENTRAL BANK OF THE PHILIPPINES, with prin- 
cipal offices at Roxas Boulevard, Manila, Philippines, herein 
represented by its Governor, G. S. LICAROS; 

The REPUBLIC BANK a domestic banking corporation 
organized under the laws of the Philippines, with principal 
offices at 277 Escolta, Manila, Philippines, represented by its 
President, PABLO R. ROMAN; 
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PABLO R. ROMAN, VICTORIA B. ROMAN, LOURDES R. 
ABELLO, ARACELI R. MATHAY, LUCILA R. REYES, and the 
STOCKHOLDERS of Republic Bank, who are all parties to Civil 
Case No. G. R. No. L-38224, entitled “Central Bank of the Philip- 
pines vs. Court of Appeals, et al.,” all of legal age, with addresses 
at 78 Panay Avenue, Quezon City (for Spouses Pablo R. Roman 
and Victoria B. Roman) ; 37 Timog' Avenue, Quezon City (for 
Lourdes R. Abello) ; 19 South 2, Quezon City for Ara- 

celi R. Mathay) ; and 69 Macopa St., Quezon City (for Lucila R. 
Reyes), respectively; 

-and- 

The REPUBLIC OF THE PHILIPPINES, represented herein by 
its Secretary of Finance, CESAR VIRATA; 

WITNESSETH: 

Whereas, there are now pending before the courts two 
(2) cases involving the Republic Bank and the Govern- 
ment, namely: (a) “Central Bank vs. Court of Appeals, 
et al.,” G. R. No. L-38224, which is pending before the 
Supreme Court on an appeal taken by the Central Bank 
from adverse decisions of the Court of First Instance of 
Manila (“Pablo R. Roman vs. Central Bank,” Civil Case 
No. 68685) and the Court of Appeals (CA-G.R. No. 49144- 
R) ; and (b) “Republic of the Philippines vs. Republic 
Bank,” Civil Case No. 89689, which is pending before the 
Court of First Instance of Manila ; 

Whereas, the mere pendency of these cases imperils the 
continued operation of Republic Bank; worse, judgment 
for the Government in these cases would most likely result 
in the collapse of the Republic Bank, which occurrence 
would adversely affect the entire banking system and re- 
quire the payment by the Philippine Deposit Insurance 
Corporation of a sizeable sum on its insurance liabilities, 
especially so since the bulk of deposits in Republic Bank 
is P10,000.00 and less; 

Whereas, since the institution of the action entitled 
“Pablo R. Roman vs. Central Bank,” Civil Case No. 68685 
before the Court of First Instance of Manila, the decision 
in which case is now pending appeal before the Supreme 
Court (G.R. No. L— 38224), Republic Bank has demons- 
trated its desire to meet its obligations and its ability to 
do business with relative safety to its clients; thus, Repub- 
lic Bank has paid as of June 30, 1974 the amount of P41.023 
million to the Central Bank on the principal of its emer- 
gency loans and from January 30, 1970 to June 30', 1974, 
F18.90 million to the National Treasurer on the deposits of 
the National Government, which latter amount has all been 
applied to interest; 

Whereas, taking into account the above, the financial 
condition of Republic Bank, the broader interests of the 
entire banking system, as well as the economy of the na- 
tion, the parties to the above-mentioned cases have agreed 
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on a compromise agreement, the conditions of which are 
set forth hereinbelow; 

Now, therefore, for and in consideration of the fore- 
going premises, the Central Bank of the Philippines, the 
Republic Bank, the respondent shareholders in G. R. No. 
L-38224, and the Republic of the Philippines, ^rough the 
Secretary of Finance, have agreed as follows : 

(a) The Republic Bank shall pay to the Central Bank and the 
National Government upon approval of this agreement the following: 



1 o The Central Bank In Million 

1. Outstanding' principal of Central Bank emer- 
gency loans -- P25.830 

2. By way of interest on emergency advances of 

the Central Bank and penalty on reserve de- 
ficiency, both as of June 30, 1974 4.035 

and an additional amount of P625.98 per day as 



interest from July 1, 1974 up to the date of ap- 
proval of this agreement; and, thereafter, Re- 
public Bank shall pay interest on the emergency 
advances at the rate of twelve per cent (12%) 
per annum and such amounts which may be im- 
posed by the Central Bank by way of penalty 
on reserve deficiency, both amounts to be like- 
wise subject to paragraph (i) of this agreement, 
until the subscription by DBP to shares of stock 
in Republic Bank is made as provided therein. 

To the National Government 

1. Outstanding time deposits of the National 



Treasurer P32.998 

2. By way of interest on matured time deposit of 

the National Government as of June 30, 1974 .... 4.588 



and an additional amount of P5,921.26 per day 
as interest from July 1, 1974 to September 30, 

1974; and, for as long as the subscription b> 

DBP to shares of stock in Republic Bank as pro- 
vided in sub-paragraph (i) hereof is not effect- 
ed, an additional amount of P6,006.38 per day 
as interest from October 1, 1974 until December 
31, 1974, and, thereafter, the interest payments 
shall be computed at the rate of 5.75% per an- 
num, compounded quarterly. 

Total P67.451 



(Exclusive of additional amounts as above in- 
dicated) 

(b) Furthermore, Republic Bank and/or its shareholders shall 
do, or cause the performance of, the following: 

1. Collect from debtors of Republic Bank within one year from 
the date of approval of this agreement the amount of at least 
P30 million out of accounts classified by the Central Bank ex- 
aminers as “doubtful” and “loss” as per Report of Examina- 
tion as of October 5, 1973; 

2. Sell for cash assets acquired as a result of non-payment of 
loans of borrowers in the amount of at least P5 million within 
one year from the date of the approval of this agreement; 

3. Increase per deposits by at least P9 million within the 
same period of one year from approval of this agreement. 
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To the extent that actual collections of the “doubtful” and 
“loss” accounts referred to above is less than [P30 million and/ 
or tire sale for cash of assets acquired as a result of non- 
payment of loans is less than P5 million or that net increase in 
deposits is less than P9 million, shareholders of tlie Republic 
Bank shall cover the deficiency by corresponding' subscriptions 
to shajag of stock; Provided that, in effecting' such subscrip- 
tions provisions under Sections 12-B and 12-D of the Gen- 
eral Banking Act, as amended, shall be observed. The total 
subscription shall be proportionately reduced and considered in- 
effectual by the total amount of loans collected (paragraph (b) 

[1] above or acquired assets sold for cash (paragraph (b) 

[2] above) or by the net increase in .deposits (paragraph (b) 

[3] above) provided that the reduction resulting from each 

item shall not exceed the amount provided herein as to each 

item. The remaining subscription that shall continue to be effective 
as determined by CB shall be paid in full without need of call 
or demand not later than one year from date of approval of 

this agreement; 

(c) For the remaining uncollectible accounts after deducting 
the projected collection of P30 million mentioned in paragraph 

(fc) [1] above, Republic Bank shall set up a reserve for bad 
debts on a staggered basis within a period of five years in equal 
yearly amounts with provisions for annual review; 

(d) It is further agreed that all present shareholders of 
Republic Bank holding preferred shares shall waive all divi- 
dends that have accumulated, vested and become due on such 
preferred shares up to such time that the Development Bank 
of the Philippines shall have acquired ten per cent (lO'/o) cumu- 
lative preferred shares of stock of Republic Bank as stipulated 
under sub-paragraph (i) hereof; 

(e) Republic Bank and/or its shareholders further agree that 
two (2) members of the Board of Directors of said Bank shall 
be elected upon nomination by the Development Bank of the 
Philippines (DBP). One fully paid common share of stock shall 
be assigned to each of the nominees by stockholder Pablo R. 
Roman ; 

(f) Ihe Central Bank shall designate the Comptroller of the 
Republic Bank; 

(S) The shareholders of the Republic Bank shall subscribe 
to an additional amount of shares of stock with a par value 
of P12 million, payable in full without need of call or demand 
within one year from the date of approval of this agreement; 
Provided, that, said shareholders shall, in effecting such subs- 
cription, comply with the provisions of Sections 12-B and 12-D 
of the General Banking Act, as amended; 

(h) The sale of the Mariveles property (Porto del Sol sub- 
division) of the Republic Bank to Asiatic Integrated Corp. shall 
be for Pi>2.6 million (acquisition costs plus interest of one per 
cent [1%] a month) on a five-year payment term with a down 
payment of PI. 8 million and assignment of sales contract re- 
ceivables ; 



(i) On the part of the Central Bank and the National Gov- 
ernment, they shall loan or deposit, or cause to be loaned or 
deposited, to the DBP the amounts covered by paragraph (a) 
above which shall then acquire from the Republic Bank the 
corresponding amount of ten per cent (10%) cumulative pre- 
ferred shares of stock of said bank, which shares of stock shall 
be convertible into common shares at the option of the holder 
after seven and a half (7-%) years; provided that within 
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said period, holders of record of common shares of Republic 
Bank may purchase from the DBP the aforesaid" shares of stock 
at par value including dividends due at the time of purchase. 
Republic Bank further agrees not to issue any shares of stock 
with rights and preferences superior to these preferred shares 
or do any act which would in any way alter or modify the 
rights and preferences corresponding to such shares while 
held by DBP; 

(j) Central Bank agrees that the balance of the special de- 
posit account of the Republic Bank with the Central Bank 
representing deposits for the release of collaterals may be al- 
lowed to be used by the Republic Bank as part of its legal, 
reserve upon approval of this agreement; provided that, col- 
laterals for emergency advances consisting of real estate mort- 
gages and assignments of credits shall not be released by CB 
to Republic Bank until such time as the subscription by DBP 
is effected as stipulated in sub-paragraph (i) hereof; 

(k) The Republic Bank, Pablo R. Roman, Victoria B. Roman, 
Lourdes R. Abello, Araceli R. Mathay, Lucila Reyes, and Jose 
A. Rojas bind themselves to do, or cause to be done, all corporate 
and individual acts necessary to implement and complement this 
agreement ; 

(l) It is the essence of this agreement that the signatories 
hereto will comply with all the terms, conditions, and covenants 
hereof on a reciprocal basis, in all good faith, provided, however - , 
that this agreement shall in no manner whatsoever affect the 
authority, powers, duties and functions of the Central Bank 
with respect to the establishment, operation or liquidation of 
banking and credit institutions, and branches and agencies there- 
of, and all powers, duties and functions vested in it under 
Republic Acts No. 265 and 337, both as amended, and other- 
pertinent laws; 

(m) The foregoing agreement has been approved by the 
Monetary Board of the Central Bank as shown by Resolution 
No. 2565 dated November 22, 1974, hereto attached as Annex 
“A”, and by the Board of Directors of the Republic Bank as 
shown by Resolution No. 162-74 dated November 28, 1974, hereto 
attached as Annex “B”. The signatories to this agreement fur- 
ther stipulate and represent that all consents and authorizations 
of persons which are necessary or essential for the implemen- 
tation of this agreement have been obtained and secured. 

In WITNESS WHEREOF, the parties have hereunto set 
their hands on the date and at the place first herein-above 
written. 



CENTRAL BANK OF THE 
PHILIPPINES 
Petitioner 

By: 

(S/) G.S. Licaros 
( T/) G.S. Licaros 
Governor 

REPUBLIC OF THE 
PHILIPPINES 

By: 

(S/) Cesar Virata 

(T/) Cesar Virata 

Secretary of Finance 
085158- 4 



REPUBLIC BANK 
Respondent 

By: 

(S/) Pablo R. Roman 
(T/) Pablo R. Roman 
President 

(S/) Pablo R. Roman 
(T/) Pablo R. Roman 
Respondent, Stockholder and as 
Representative of majority 
stockholders of Republic 
Bank 
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Assisted by : 

(S/) Estelito P. Mendoza 
(T/) Estelito P. Mendoza 
Solicitor General 
(S/) Reynato S. Puno 
(T/) Reynato S. Puno 
Assistant Solicitor General 
F.E. Evangelista & 
Ciceron B. Angeles 

By: 

(S/) F.E. Evangelista 
(T/) F.E. Evangelista 
Director, CB Legal Department 



With our Agreement: 

(S/) Jose A. Rojas 
(TV) Jose A. Rojas 
A s Stockholder and representa- 
tive of majority stockholders 
of Republic Bank” 

After considering- the above-quoted compromise agree- 
ment and finding- the same not contrary to law, the same 
is hereby approved and the parties thereto who are the 
parties in this case (L-38224), are enjoined to strictly 
comply with the terms and conditions thereof. 

This being a compromise agreement voluntarily entered 
into by the parties, the same shall be effective and executed 
immediately. Let final judgment be entered. 

So ORDERED. =_ 

Castro, J ., Chairman, Teehanlcee, Makasiar and Munoz 
Palma, •/./., concur. 

Compromise agreement approved. 



(S/) Lucila R. Re-hes 
(T/) Lucila R. Ryes 
R espondent 

<S/) Victoria B. Roman 
(T/) Victoria B. Roman 
R espondent 

(S/) Lourdes R. Abello 
(T/) Lourdes R. Abello 
R espondent 

(S/) Araceli R. Mathay 
( T'/ ) Araceli R. Mathay 
Respondent 
Assisted by : 

(S/) Norberto J. Quisumbing 
(TV) Norberto J. Quisumbing 
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[No. L-40004 January 31, 1975] 

(EN BANC) 

Benigno S. Aquino, Jr., Trinidad Herrera, Bishop Fran- . 
cisco Claver, S. J., Bishop Antonio Nepomuceno, 
Bishop Jesus Varela., Bishop Felix Zafra, Bishop 
Teotimo Pacis, et. al., petitioner vs. Commission on 
Elections, and National Treasurer, respondents. 

Lorenzo M. Tanada., Renato E. Tanada & Wigberto E. 
Tanada for the petitioners. 

Solicitor General Estelito P. Mendoza, Assistant Solici- 
tor General Hugo E. Gutierrez, Jr., Assistant Solicitor 
General Reynato S. Puno for the respondents. 

ORIGINAL PETITION for Prohibition. 

SYNOPSIS 

In an original petition for prohibition, petitioners seek 
to nullify Presidential Decrees Nos. 1366, 1366-A, calling 
for a referendum on February 27, 1975, Presidential Dec- 
rees Nos. 629 and 630 appropriating funds therefor, and 
Presidential Decrees Nos. 637 and 637-A specifying the 
referendum questions, as well as other related presidential 
decrees, orders and instructions. Petitioners contend that 
President Ferdinand E. Marcos does not hold any legal 
office nor posses any lawful authority under either the 
1935 or the 1973 Constitution and therefore has no autho- 
rity to issue the questioned proclamations, decrees and 
orders. In addition, petitioners argue that due to the 
climate of fear generated by Martial Law there can be no 
true expression of the people’s will and that the period for 
free debate is too short. The Supreme Court ruled that 
President Ferdinand E. Marcos is the cle jure President of 
the Republic of the Philippines and that the questioned 
proclamations, decrees and orders are valid. 

Petition dismissed. 

SYLLABUS 

of the Ruling of the Court 

1. Constitutional Law; President of the Philippines; Petition 

Challenging Title of Incumbent President Thereto; Quo 
Warranto in Nature. — Where the petition for prohibition 
challenges the title of the incumbent President to the office 
of the presidency, such petition is in the nature of a quo 
warranto proceedings, the appropriate action by which the title 
of a public officer can be questioned before the courts. 

2. Id.; Id.; Id.; Id.; Petitioners in Instant Case Without Right 

to File QUO WARRANTO Suit. — Only the Solicitor General 
or the person who asserts title to the same office can legally 
file a quo warranto petition. Since petitioners do not claim 
such right to the office and not one of them is the incumbent 
Solicitor General, they have no personality to file the suit. 
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3. Id.; Public Officials; Collateral Attack on Appointment or 

Election Thereof not Allowed. — It is established jurispru- 
dence that the legality of the appointment or election of a 
public officer cannot be questioned collaterally through a peti- 
tion for prohibition assailing the validity of his official acts. 

4. Id.; 19 Y3 Constitution of the Philippines; Effectivity Up- 

held. — The Supreme Court had already ruled in the Ratifica- 
tion Cases “that there is no further judicial obstacle to the 
new Constitution being considered in force and effect. As 
stressed in the Habeas Corpus cases, the issues of its effectivi- 
ty “has been laid to rest by Our decision in Javellana versus 
Executive Secretary (36142, March 31, 1973, 50 SCRA 30, 
141), and of course by the existing' political realities both in 
the conduct of national affairs and in our relations with other 
countries” (Aquino, Jr. vs. Enrile and 8 companion cases, 
L-35546, L-35538-40, L-35547, L-35556, L-35571 and L-35573, 
Sept. 17, 1974, 59 SCRA 183, 241). 

5. Id.; Martial Law Proclamation; Validity Affirmed. — The 

Supreme Court had affirmed the validity of Martial Law 
Proclamation No. 1081 because there was no arbitrariness in 
its issuance pursuant to the 1935 Constitution; that the factual 
bases had not disappeared but had even been exacerbated; that 
the question of its validity has been foreclosed by Section 3(2) 
of Article XVII of the 1973 Constitution; and that “any inqui- 
ry by this Court in the present cases into the constitutional 
sufficiency of the factual bases for the proclamation of Martial 
Law, has become moot and purposeless as a consequence of 
the general referendum of July 27-28, 1973” (Aquino, Jr. vs. 
Enrile, supra) . 

6. Id.; President of the Philippines; Incumbent President Duly 

Reelected Under 1935 Constitution. — Under the 1935 Cons- 
titution,, President Ferdinand E. Marcos was duly reelected by 
an overwhelming- vote of the sovereign people in the President- 
ial elections of 1969 (Osmena vs. Marcos, Presidential Election 
Contest No. 3, Jan. 8, 1973). 

7. Id.; Id.; Id.; Id.; Right to Continue in Office After Expira- 

tion of Term. — While the term of office of President Ferdinand 
E. Marcos under the 1935 Constitution should have terminated 
on December 30, 1973, by the general referendum of July 27- 
28, 1973, the sovereign people expressly authorized him to 
continue in office even beyond 1973 under the 1973 Constitu- 
tion, and as this was the decision of the people, in whom 
“sovereignty resides * * * and all government authority ema- 
nates * * it is therefore beyond the scope of judicial 
inquiry (Aquino, Jr. vs. Enrile, et al., supra). 

8. Id.; 1973 Constitution of the Philippines; Transitory Provi- 

sions; President Ferdinand E. Marcos is the “Incumbent 
President” Referred to. — Since President Ferdinand E. Mar- 
cos is the only incumbent President of the Philippines at the 
time the new Constitution was approved by the Constitutional 
Convention, the Constitutional Convention had nobody else in 
mind except him who shall initially convene the interim As- 
sembly. (Sec. 3, Art. XVII, Transitory Provisions). It was the 
incumbent President Marcos alone who issued Martial Law 
Proclamation No. 1081, orders, decrees as well as instructions, 
and performed other acts as President prior to the approval 
and ratification of the new Constitution. Consequently, he 
was the only incumbent which the Constitutional Convention had 
in rnind when it provided in Section 3(2), Article XVII “that 
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all the proclamations, orders, decrees, instructions and acts 
promulgated, issued or done by the incumbent President shall 
be part of the law of the land, and shall remain valid, legal, 
binding and effective even after lifting of Martial Law or 
the ratification of this Constitution, unless modified, revoked 
or superseded by subsequent proclamations, orders, decrees, 
instructions or other acts of the incumbent President, or unless 
expressly and explicitly modified or repealed by the regular 
National Assembly.” The same is true with the term incum- 
bent President of the Philippines employed in Section 9 thereof. 

9. Id.; Id.; Id.; Id.; Conclusion Buttressed By Provision Of 

Incumbent Members of Judiciary. — The foregoing conclusions 
is further buttressed by Section 10 of the same Article XVII 
which provides that “the incumbent members of the Judiciary 
may continue in office until they reach the age of 70 years 
unless sooner replaced in accordance with the preceding section 
hereof.” The phrase “incumbent members of the Judiciary” 
can only refer to those members of the Judiciary who were 
already Justices and Judges of the various courts of the 
country at the time of the approval and ratification of the 
Constitution. 

10. Id.; Id.; Id.; Id.; Right to Continue Exercising Powers 

Under Both Constitutions. — Because President Ferdinand 
E. Marcos is the incumbent President referred to in Article 
XVII of the transitory provisions of the 1973 Constitution, 
he can continue to exercise the powers and prerogatives 
under the 1935 Constitution and the powers vested in the 
President and Prime Minister under the new Constitution 
until he calls upon the interim National Assembly (Sec. 3(1), 
Article XVII, 1973 Constitution). 

11. Id.; President of the Philippines; Power to Proclaim 

Martial Law. — Under the 1935 Constitution, the President 
is empowered to proclaim Martial Law. Under the 1973 
Constitution, it is the Prime Minister who is vested with 
such authority (Sec. 12, Art. IX, 1973 Constitution). 

12. Id.; Id.; Law-Making Power During Martial Rule. — As 
Commander-in-Chief and enforcer or administrator of martial 
law, the. incumbent President of the Philippines can promulgate 
proclamations, orders and decrees during the period of Martial 
Law essential to the security and preservation of the Republic, 
to the defense of the political and social liberties of the people 
and to the institution of reforms to prevent the resurgence of 
rebellion or insurrection or secession or the threat thereof 
as well as to meet the impact of a worldwide recession, in- 
flation or economic crisis which presently threatens all nations 
including highly developed countries (Rossiter, Constitutional 
Dictatorship, 1948 Ed., pp. 7, 303; see also Chief Justice 
Stone’s Concurring Opinion in Duncan vs. Kahanamoku, 327 
US 304). 

13. Id.; Id.; Id.; Power Affirmed Under New Constitution. — The 

legality of the law-making authority of the President during 
the period of Martial Law is expressly affirmed under Section 
3(2) of Article XVII of the new Constitution. This par- 
ticular provision is not a grant of authority to legislate, 
but a recognition of such power as already existing in favor 
of the incumbent President during the period of Martial Law- 

L4. Id.; Id.; Id.; Power to Modify, Revoke or Supersede not 
Limited to Proclamations Prior to Ratification of new 
Constitution. — The power of the President under the second 
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clause of Section 3(2) to modify, revoke or suirersede is not 
limited merely to liis proclamations, orders, decrees, instruct- 
ions or other acts promulgated, issued or done prior to 
the ratification of the 1973 Constitution. But even if the 
scope of his legislative authority thereunder is to be limited 
to the subject matter of his previous proclamations, orders, 
. decrees or instructions or acts, the challenged proclamations 
are analogous to the referenda of January, 1973 and July 
27-28, 1973. 

15. Id.; Id.; Id.; Historical Precedents. — The actions of the incum- 

bent President are not without historical precedents. The Ame- 
rican Federal Constitution, unlike the 1935 or 1973 Constitution 
of the Philippines, does not confer expressly on the American 
President the power to proclaim Martial Law or to suspend 
the writ of habeas corpus. And yet President Abraham Lin- 
coln during the Civil War, and the President Roosevelt 
during the Second World War, without express constitutional 
orastatutory authority, created agencies and offices and 
appropriated public funds therefor in connection with the 
prosecution of the war. Nobody opposed the same. In the case 
of President Roosevelt, the theater of war was not in 
the United States, but in the continents of Europe and 
Africa and in the Far- East. In the Philippines, military 
engagements between the government forces and the rebels 
and secessionists are going on, emphasizing the immediacy 
of the peril to the safety of the Republic itself. There is 
therefore greater reason to affirm this law-making authority 
of the incumbent President during the lreriod of Martial 
Law. 

16. Id.; 1973 Constitution of the Philippines; INTERIM Na- 

tional Assembly; Existence Distinguished prom Organiz- 
ation. — There is a distinction between the existence of the 
interim Assembly and its organization as well as its functioning. 
The interim Assembly already existed from the time the new 
Constitution was ratified; because Section 1 of Article XVII 
states that “there shall be an interim National Assembly 
which shall exist immediately upon the ratification of this 
Constitution and shall continue until the members of the 
regular National Assembly shall have been elected and shall 
have assumed office * * However, it cannot function 

until it is convened and thereafter duly organized with the 
election of its interim speaker and other officials. Such dis- 
tinction was clearly delineated in Mejia, et al. vs. Balolong, et 
al. (81 Phil. 486). 

17. Id,; Ip,; Id.; Convening Left to the Discretion of Incumbent 

President. — The Constitutional Convention intended of the 
time when he shall initially convene the interim Assembly, 
consistent with the prevailing conditions of peace and order- 
in the country- 

18. Id.; Id.; Id.; Deferment of Convocation Supported by Sover- 

eign People. — The decision of President Marcos to defer the 
initial convocation of the interim National Assembly was sup- 
ported by the sovereign people at the referendum in January, 
1973 when they voted to postpone the convening of the interim 
National Assembly until after at least seven (7) years from 
the approval of the new Constitution. 

19. Id.;' Referendum; Martial Law not an Obstacle The ob- 

jection that there can be no true expression of the people’s 
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will in. the referendum on February 27, 1975 due to the 
climate of fear generated by Martial Law is not tenable- 
During the senatorial elections in 1951 and 1971, the privilege 
of the writ of habeas corpus was suspended, yet the election 
was so free that a majority cf the senatorial candidates of 
the opposition party were elected and there was no reprisal 
against or harassment of any voter thereafter. The same 
thing was true in the referendum of July 27-28, 1973, which 
was done also through secret ballot- 

20. Id.; Id.; Brief Period for Debate Addressed to President. — 

The objection that the two-week period for free debate in the 
scheduled referendum is too short is addressed to the wisdom 
of the President who may still amend the proclamation to 
extend the period of free discussion. 

21. Id.; Id.; Id-; Counterfart of Brief Period in Previous 
Plebiscites. — At any rate, such a brief period of discussion 
has its counterpart in previous plebiscites for constitutional 
amendments. Under the Old Society, 15 days were allotted 
for the publication in three consecutive issues of the Official 
Gazette of the women’s suffrage amendment to the Cons- 
titution before the scheduled plebiscite on April 30, 1937 
(Com. Act No. 34). The constitutional amendment to append 
as ordinance the complicated Tydings-Kocialskowski Act of 
the US Federal Congress to the 1935 Constitution was 
published in only three consecutive issues of the Official 
Gazette for 10 days prior to the scheduled amendments 
providing for the bicameral Congress, the reelecticn of the 
President and Vice-President, and the creation of the Com- 
mission on Elections, 20 days of publication in three consecu- 
tive issues of the Official Gazette was fixed (Com- Act No. 
317)- And the Parity Amendment, an involved constitutional 
amendment affecting the economy as well as the independence 
of the Republic was publicized in three consecutive issues 
of the Official Gazette for 20 days prior to the plebiscite 
(Republic Act No. 73). 

GASTRO, J., separate opinion: 

1. Constitutional Law; 1973 Constitution of the Philippines; 

Transitory Provisions; “Incumbent President” Refers to 
President Ferdinand E. Marcos. — The Transitory- Provisions 
(Art XVII) of the 1973 Constitution, more specifically Secs. 
2, 3, 9 and 12 thereof, even if they do not mention Ferdinand 
E. Marcos, clearly point to and recognize him as the con- 
stitutional and lawful President of the Philippines. 

2. Id. ; Id. ; Id.; Id.; Doubt Dissipated by Affirmative Vote of 

People in General Referendum. — If there is any doubt 
at all that the Transitory Provisions refer to President 
Marcos as the “incumbent President,” then such doubt should 
be considered as having been completely dissipated by the 
resounding affirmative vote of the people on this question 
propounded in general referendum of July 27-28- 1973: 

“Under the [1973] Constitution, the President, if he so 
desires, can continue in office beyond 1973- Do you want 
President Marcos to continue beyond 1973 and finish the 
reforms he initiated under martial law?” 

3. Id.; Id.; Id.; Power of Incumbent President to Legislate. — 

On the matter of whether President Marcos, at the present 
time, can constitutionally exercise legislative power, it need 
not be postulated that he derives legislative power from the 
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constraints of a regime of martial law. Pars. 1 and 2 of 
Sec- 3 of the Transitory Provisions are unequivocal authority 
for President Marcos to legislate. They constitute an un- 
mistakable constitutional warrant for the “incumbent Pres- 
ident” (meaning President Marcos) to legislate (until, at 
the very earliest the interim National Assembly shall have 
been convoked ) - 

4. Id.; Id.; INTERIM National Assembly; Convening Thereof 
by Incumbent President; A Matter Outside the Compe- 
tence of the Supreme Court. — The peripheral matter of 
whether President Marcos should now or soon convene the 
interim National Assembly is completely outside the com- 
petence of the Supreme Court to resolve, as it is a political 
question addressed principally, basically, and exclusively to 
the President and the Filipino people. 

Fernando, J., concurring; 

1. Constitutional Law; Courts; Jurisdiction Over Political 

Question; Instant Case. — Respondent’s assertion that the 
Supreme Court cannot entertain the instant petition for 
prohibition since the questions raised are political and there- 
fore left for the political sovereign, not the courts, cannot 
stand the rigor or analysis. It is elemental that constitution- 
alism implies restraints as well on the process by which 
lawful and valid state objectives may be achieved. Since 
what is challenged is the actuation of the incumbent President 
for alleged failure to comply with constitutional requisites, 
it is much too late in the day to assert that the petition is 
not appropriate for the courts. This is not to venture 
into unchartered judicial territory. There are landmarks all 
along the way. This is not then to trespass on forbidden 
ground. There is no disregard of the political question 
concept. 

2. Id.; Suit Against Public Officials; Capacity of Private Ci- 

tizens to Sue. — The standing of petitioners to bring the pro- 
hibition suit cannot be attacked as vindicating at most a 
public right and not protecting their rights as individuals. 
That would conjure the specter of the public right dogma 
as an inhibition to parties intent on keeping public officials 
staying on the path of constitutionalism. As so well put 
by Jaffe: “The protection of private rights is an essential 

constituent of public interest and, conversely, without a well- 
ordered state there could be no enforcement of private 
rights. Private and public interest are, both in substantive 
and procedural sense aspects of the totality of legal order.” 
Moreover, petitioners have convincingly shown their capacity 
to sue as taxpayer. 

3. Id.; Proposed Referendum; Opportunity for People to Ex- 

press Their Views. — S ince the opportunity of the people to 
give expression to their views is implicit in the fundamental 
principle that sovereignty resides in them, there is no suffi- 
cient merit in the petition to call a halt to the scheduled 
referendum. A different conclusion would be attended by 
deplorable consequences. For one thing, it would impress 
with the stigma of illegality the viable procedure that under 
the stern realities of the present is the only one in the 

horizon for ascertaining the desire of the people. Moreover, 

under a republican regime, even under normal times, their 
role is limited to the choice of public officials, thereafter to 
be held to accountability through their informed, even im- 
moderate, criticism. Now with the proposed Referendum, 
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they will be sounded cut on what they think and how they 
feel on matters of significance. 

4. Id.; Id.; A Step in the Right Direction. — E ven assuming its 

consultative character, the scheduled referendum remains at 
the very least a step in the right direction. It may not go 
far enough hut there is progress of sorts that hopefully 
may eventually lead to the goal of complete civilian rule. 
When people are allowed to express their wishes and voice 
their opinions, the concept of popular sovereignty, more so 
under crisis conditions, becomes impressed with a meaning- 
beyond that of lyric liturgy or acrimonious debate devoid 
of illumination. Nor is this to descern new waves of hope 
that may ultimately dissolve in the sands of actuality. It 
is merely to manifest fidelity to the fundamental principle 
of the Constitution. 

5. Id.; Principle of Sovereignty; Will of the People is Decisive. 

— The will of the people if given expression even in an official 
manner but accurately ascertained, is impressed with decisive 
significance. It is more than just a foundation for societal 
or political development. Whenever appropriate, it determines 
what is to be done. Its significance is vital, not merely 
formal. It is understandable then why in Javellana vs. 
The Executive Secretary, L-36142, March 31, 1973, one of 
the issues passed upon by the Supreme Court is the effect 
of acquiescence by the people to the present Constitution 
even on the assumption that it was not ratified in accordance 
with the 1935 Charter. 

6. Id.; Presidential Decrees Implementing Proposed Referendum; 

Validity. — The Presidential Decrees implementing the proposed 
Referendum do not suffer from the corrosion of substantial 
constitutional infractions. It, therefore, becomes unnecessary 
to inquire into the nature of the authority conferred on the 
incumbent President under the Transitory Provisions, whether 
purely executive or both executive and legislative. That 
question should be left for another day. What cannot be 
ignored is that with a National Assembly in existence but 
not convened, it is only the Executive that can perform 
those essential and indispensable functions of dealing with 
the actual conduct of public affairs. That is the reality 
that stares us in the face. To deny his power to issue 
decrees and to appropriate public funds is thus to assure 
the paralyzation and impotence of government. Precisely 
then if a Referendum may lend itself to a reappraisal of 
the situation, by all means let it be conducted. 

7. Id.; Martial Law; Effect on Proposed Referendum. — Peti- 

tioners submit that under martial law, with people denied 
their basic freedoms, particularly their freedoms of expression 
and assembly, the referendum cannot be validly held. There 
is still that feeling of insecurity as to what the morrow 
may bring, not from high and responsible officials, of course, 
but from those much lower in the ranks, whether in the 
armed forces or in the civilian component. Abuses, in the 
nature of things cannot be completely curbed. In that sense, 
my misgiving are not unjustified. Nonetheless, I gain re- 
assurance from the fact” the Philippine brand of martial 
law [is] impressed with, a mild character.” There is by 
and large a high degree of confidence in the capabilities and 
moderation of those entrusted with its implementation. 

8. Id.; Bill q6 Rights; Freedoms of Expression and Assembly; 

Must be Allowed Full Operation. — The constitutional rights 
to freedoms of expression and of assembly are once again 
enshrined in our Bill of Rights — and in the very same 
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language. If the Constitution is now fully in force, they 
must be allowed full operation. I do not deny that they 
are not absolute in character but the limitation is supplied 
by the clear and present clanger test. Nor do I deny that 
under emergency conditions, it is net unreasonable to enlarge 
the area of state authority, to seek national cohesiveness, 
and to discourage dissent. What I cannot sufficiently stress 
though is that dissent, even during such periods of stress, 
is not disloyalty, much less subversion. Thus the citizens 
can invoke in the exercise of the freedoms of expression and 
of assembly not the challenged decrees but their constitutional 
rights. Moreover, as thus construed as they should be 
to avoid any taint invalidity, they may be pulled back from 
the edge of the constitutional precipice. It would follow, and 
that would be to the credit of the Executive, that even in these 
trying and parlous times, there is adherence to a tolerant, com- 
passionate view of life. 

9. Id.; Id.; Id.; Old Landmarks of the Law as Guides. — For me 
the old landmarks of the law are still there to serve as 
guides, that precedents do serve as factors for continuity 
and stability not to be ignored but also not to be slavishly 
obeyed. For the constitutional law more than in any other 
branch of juristic science, much depends on the immediacy 
and reality of the specific problems to be faced. Hence it 
has been truly said in days of crisis or of emergency, 
to stand still is to lose ground. Nonetheless, one has always 
to reckon with the imponderables and the intangibles, even 
so often elusive to our understanding and disheartening' to 
our deeply-cherished convictions. For he has no choice but 
to comply as best he can with the duty to decide in 
accordance with legal forms with roots that go far deeper 
than his personal preferences and predilections. 

Munoz Palma, J., separate opinion : 

1. Constitutional Law; 1973 Constitution; Transitory Provi- 

sions; President Ferdinand E. Marcos is the “Incumbent 
President” Reffered to. — President Ferdinand E. Marcos 
and no other is the person referred to as “incumbent 
President” in the Transitory Provisions of the 1973 Con- 
stitution, because at the time the draft of the new Consti- 
tution was being prepared and when it was finally signed 
by the Constitutional Convention delegates, it was President 
MarCcs who was holding the position of President of the 
Philippines. 

2. Id.; Id.; Id.; Id.; Authority to Continue as President 

During Transition Period. — As such incumbent President, 
President Marcos was vested by Section 3(1) of the Tran- 
sitory Provisions with constitutional authority to continue 
as President of the Philippines during the transition period, 
that is, until the interim President and the interim Prime 
Minister shall have been elected by the interim National 
Assembly who shall then exercise their respective powers 
vested by the new Constitution, after which the office of 
the incumbent President ceases. 

3. Id.; Id.; Id.; Id.; Executive Powers During Transition 

Period. — During the transition period, President Marcos was 
given extraordinary powers consisting of the powers and 
prerogatives of the President under the 1935 Constitution, 
and the powers vested in the President and the Prime Mi- 
nister under the 1973 Constitution. 

4. Id.; Id.; Id.; Id.; Legislative Powers. — A side from his vast 

executive powers, the incumbent President was granted 
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under Section 3(2) of the same Transitory Provisions legis- 
lative powers, in the sence, that all proclamations, orders, 
decrees, instructions, and acts which were promulgated, 
issued, or done by him before the ratification of the Cons- 
titution were declared part of the law of the land, to re- 
main valid, legal, binding or effective even after the lifting 
of martial law or the ratification of the Constitution, unless 
modified, revoked or superseded by subsequent proclamations, 
etc., by him or unless expressly and explicitly modified or re- 
pealed by the regular National Assembly. 

5. Id,; Id.; Id.; Id.; Id.; Existence Thereof After Ratification 

of Constitution. — Whether or not the unlimited legislative 
power of the President continues to exist even after the 
ratification of the Constitution cannot be conceded at the 
moment, and is not essential in resolving the petition. 
Nonetheless, the President is empowered to issue proclama- 
tions, orders, decrees, etc., to carry out and implement the 
objectives of the proclamation of martial law be it under 
the 1935 or 1973 Constitution, and for orderly and efficient 
functioning of the government, its instrumentalities, and 
agencies. This grant of legislative power is necessary to fill 
up a vacuum during the transition period when the interim 
National Assembly is not yet convened and functioning, for 
otherwise, there will be a disruption of official functions 
resulting in a collapse of the government and of the existing 
social order. 

6. Id.; Id.; Id.; INTERIM National Assembly; Incumbent Pres- 

ident not Granted Indefinite Time to Initially Convene 
Same — Because the grant of vast executive and legislative 
powers to the incumbent President will necessarily result 
in what the petitioners call a one-man rule as there is a 
concentration of power in one person, it could not have 
been the intent of the framers of the new Constitution to 
grant to the incumbent President an indefinite period of 
time within which to initially convene the interim National 
Assembly and to set in motion the formation of the Par- 
liamentary form of government which was one of the pur- 
poses of adopting a new Constitution. 

7. Id.; Id.; Id.; Id.; Automatic Existence Upon Ratification 

of new Constitution.- — The interim National Assembly came 
automatically into existence upon the ratification of the 1973 
Constitution. As a matter of fact, from the submission of 
the Solicitor General, it appears that many if not all of those 
entitled to become members of the interim National Assembly 
have opted to serve therein and have qualified thereto in ac- 
cordance with the requirements of Section 2 of the Transitory 
Provisions. 

8. Id.; Id.; Id.; Id. ; Absence of Specific Period for President 

TO CONVENE NOT PLACING MATTER AT HIS PLEASURE. The 

absence of a specific period of time for the President to 
initially convene the interim assembly cannot be reasonably 
construed as placing the matter at his sole pleasure and con- 
venience for to do so would enable the incumbent President to 
keep the interim National Assembly in suspended' animation 
and prevent it from becoming fully operational as long as 
he pleases. This would violate the very spirit and intent 
of the 1973 Constitution more particularly its Transitory Pro- 
visions to institute a form of government, during the transi- 
tion period, based upon the fundamental principle of the 
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“separation of powers,’’ with its checks and balances, by spe- 
cifically providing- that there shall exist immediately upon 
the ratification of the 1973 Constitution an interim National 
Assembly in which legislative power shall be vested, that there 
shall be the incumbent President who shall exercise all the . 
powers and prerogatives which are executive in character, and 
that the judicial power shall continue to be vested in the Judi- 
ciary existing at the time of the coming into force and effect 
of the 1973 Constitution. The situation would also render 
nugatory the provisions of Section 5 of the Transitory Pro- 
visions which assign to the interim National Assembly a vital 
role to perform during the transition period. 

9. Id.; Id.; Id.; Id.; Convening Thereof Addressed to Discretion 
of President. — While the convening of the interim National 
Assembly cannot be .said to be simply at the pleasure and con- 
venience of the President, however, the matter is one addressed 
to his sound discretion and judgment for which he is answer- 
able alone to his conscience, to the people he governs, to 
posterity, and to history. 

10. Id.; Referendum; Calling Thereof, A Consultative Act of 

President. — The act of the President in calling a referendum 
on February 27, 1975 is not really in the nature of a legislative 
act which violates the present Constitution. There is no pro- 
hibition in the Constitution for the Chief Executive or the 
President to consult the people on national issues which in his 
judgment are relevant and important. The word “ consult ” 
is used because in effect the measure taken by the President 
is nothing more than consultative in character and the mere 
fact that such measure or device is called a referendum in 
the Presidential Decrees in question will not affect nor change 
in any manner its true nature which is simply a means of 
assessing publlic reaction to the given issues submitted to 
the people for their consideration. Calling- the people to a 
consultation is derived from or within the totality of the 
executive power of the President, and because this is so, it 
necessarily follows that he has the authority to appropriate 
the necessary amount from public funds which are subject to 
his executive control and disposition to accomplish the purpose. 

11. Id.; Id.; No Far-Reaching Significance If Held Under Mar- 

tial Rule. — A referendum held under a regime of martial 
law can be of no far-reaching- significance because it is 
being accomplished under an atmosphere or climate of fear. 
There can be no valid comparison between a situation under 
martial rule and one where the privilege of the writ of 
habeas corpus is suspended, because the former entails a 
wider area of curtailment and infringement of individual 
rights, such as, human liberty, property rights, rights of 
free expression and assembly, protection against unreasonable 
searches and seizures, liberty of abode and of travel, etc. 

12. Id.; Id.; Change of Local Government; Results of Votes 

Thereon May be Ignored By President. — Whatever may be 
the totality of the answers given to the proposed referendum 
questions on local government will be of no real value to the 
President because under Article XI, Section 2, 1973 Cons- 
titution, it is the National Assembly which is empowered to 
enact a local government code, and any change in the existing 
form of local government shall not take effect until ratified 
by the majority of the votes cast in a plebiscite called for 
the purpose, all of which cannot be complied with for the 
simple reason that for the present there is no National 
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Assembly, Moreover, any vote given on this matter cannot 
be truly intelligent considering the vagueness of the question 
as drafted and the short period of time given to the citizenry 
to study the so-called manager or commission type of local 
government being submitted to the voters. 

MAKASIAR, J.: 

T 

This petition for prohibition, which was filed on 
January 21, 1975, seeks the nullification of Presidential 
Decrees Nos. 1366, 1366-A, calling a referendum for 
February 27, 1975, Presidential Decrees Nos. 629 and 
630 appropriating funds therefor, and Presidential De- 
crees Nos. 637 and 637-A specifying the referendum 
questions, as well as other presidential decrees, orders 
and instructions relative to the said referendum. 

The respondents, through the Solicitor General, filed 
their comment on January 28, 1975. After the oral argu- 
ment of over 7 hours on January 30, 1975, the Court 
resolved to consider the comment as answer and the case 
submitted for decision. 

The first ground upon which the petition is predicated 
states that President Ferdinand E. Marcos does not hold 
any legal office nor possess any lawful authority under 
either the 1935 Constitution or the 1973 Constitution and 
therefore has no authority to issue the questioned pro- 
clamations, decrees and orders. This challenges the title 
of the incumbent President to the office of the Presidency 
and therefore is in the nature of a quo warranto pro- 
ceedings, the appropriate action by which the title of a 
public officer can be questioned before the courts. Only 
the Solicitor General or the person who asserts title 
to the same office can legally file such a quo warranto 
petition. The petitioners do not claim such right to the 
office and not one of them is the incumbent Solicitor 
General. Hence, they have no personality to file the 
suit (Castro vs. Del Rosario, Jan. 30, 1967, 19 SCR A 
197 ; City of Manila & Antonio Villegas vs. Abelardo 
Subido, et al., May 20, 1966, 17 SCRA 231-232, 235-236; 
Nacionalista Party vs. Bautista, 85 Phil. 101 ; and Na- 
cionaiista Party vs. Vera, 85 Phil. 127) . It is established 
jurisprudence that the legality of the appointment or elec- 
tion of a public officer cannot be questioned collaterally 
through a petition for prohibition which assails the va- 
lidity of his official acts. 

The foregoing governing legal principles on public 
officers are re-stated in order to avert any misapprehen- 
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sion that they have been eroded by Our resolution in 
the instant petition. 

Because of the far-reaching implications of the herein 
petition, the Court resolved to pass upon the issues raised. 

II 

This Court already ruled in the Ratification Cases “that 
there is no further judicial obstacle to the new Con- 
stitution being considered in force and effect.” As Chief 
Justice Makalintal stressed in the Habeas Corpus cases, 
the issue as to its effeetivity “has been laid to rest by 
Our decision in Javellana versus Executive Secretary (L- 
36142, March 31, 1973, 50 SCRA 30, 141), and of course 
by the existing political realities both in the conduct of 
national affairs and in our relations with other countries” 
(Aquino, Jr. vs. Enrile and 8 companion cases, L-35546, 
L-35538-40, 1^35547, L-35556, L-35571 and L-35573 
Sept. 17, 1974, 59 SCRA 183, 241). 

Ill 

In the aforesaid Habeas Corpus cases, We affirmed 
the validity of Martial Law Proclamation No. 1081 issued 
on September 22, 1972 by President Marcos because there 
was no arbitrariness in the issuance of said proclamation 
pursuant to the 1935 Constitution ; that the factual bases 
had not disappeared but had even been exacerbated ; that 
the question as to the validity of the Martial Law procla- 
mation has been foreclosed by Section 3(2) of Article 
XVII of the 1973 Constitution, which provides that “all 
proclamations, orders, decrees, instructions and acts pro- 
mulgated, issued or done by the incumbent President shall 
be part of the law of the land and shall remain valid, 
legal, binding and effective even after the lifting of 
Martial Law or the ratification of this Constitution * * 
and that “any inquiry by this Court in the present cases 
into the constitutional sufficiency of the factual bases for 
the proclamation of Martial Law, has become moot and 
purposeless as a consequence of the general referendum 
of July 27-28, 1973. The question propounded to the 
voters was: ‘Under the (1973) Constitution, the Presi- 
dent, if he so desires, can continue in office beyond 1973. 
Do you want President Marcos to continue beyond 1973 
and finish the reforms he initiated under Martial Law?’ 
The overwhelming majority of those who cast their 
ballots, including citizens beyond 15 and 18 years, voted 
affirmatively on the proposal. The question was thereby 
removed from the area of presidential power under the 
Constitution and transferred to the seat of sovereignty 
itself. Whatever may be the nature of the exercise of 
that power by the President in the beginning — whether or 
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not purely political and therefore non- justiciable — this 
Court is precluded from applying' its judicial yardstick 
to the act of the sovereign.” (Aquino, Jr. vs. Enrile, 
supra, 59 SCRA 183, 240-242). 

Under the 1935 Constitution, President Ferdinand E. 
Marcos was duly reelected by the vote of the sovereign 
people in the Presidential elections of 1969 by an over- 
whelming vote of over 5,000,000 electors as against 
3,000,000 votes for his rival, garnering a majority of 
from about 896,498 to 1,436,118 (Osmena vs. Marcos, 
Presidential Election Contest No. 3, Jan. 8, 1973). While 
his term of office under the 1935 Constitution should 
have terminated on December 30, 1973, by the general 
referendum of July 27-28, 1973, the sovereign people 
expressly authorized him to continue in office even beyond 
1973 under the 1973 Constitution (which was validly 
ratified on January 17, 1973 by the sovereign people) 
in order to finish the reforms he initiated under Martial 
Law ; and as aforestated, as this was the decision of the 
people, in whom “sovereignty resides * * * and all govern- 
ment authority emanates * *” it is therefore beyond the 
scope of judicial inquiry (Aquino, Jr. vs. Enrile, et. al., 
supra, p. 242). 

The logical consequence therefore is that President 
Marcos is a de jure President of the Republic of the 
Philippines. 

IV 

The next issue is whether he is the incumbent President 
of the Philippines within the purview of Section 3 of 
Article XVII on the transitory provisions of the new or 
1973 Constitution. As heretofore stated, by virtue of 
his reelection in 1969, the term of President Marcos 
under the 1935 Constitution was to terminate on December 
30, 1973. The new Constitution was approved by the 
Constitutional Convention on November 30, 1972, still 
during his incumbency. Being the only incumbent Pre- 
sident of the Philippines at the time of the approval, 
of the new Constitution by the Constitutional Convention, 
the Constitutional Convention had nobody in mind except 
President Ferdinand E. Marcos who shall initially convene 
the interim Assembly. It was the incumbent President 
Marcos alone who issued Martial Law Proclamation No. 
1081 on September 22, 1972 and issued orders and decrees 
as well as instructions and performed other acts as 
President prior to the approval on November 30, 1972 
of the new Constitution by the Constitutional Convention 
and prior to its ratification on January 17, 1973 by the 
people. Consequently, since President Marcos was the only 
incumbent President at the time, because his term under 
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the 1935 Constitution has yet to expire on December 
30, 1973, the Constitutional Convention, in approving 
the new Constitution, had in mind only him when in Section 
3(2) of Article XVII of the new Constitution it provided 
“that all the proclamations, orders, decrees, instructions 
and acts promulgated, issued or done by the incumbent 
President shall be part of the law of the land, and shall 
remain valid, legal, binding and effective even after lifting 
of Martial Law or the ratification of this Constitution, 
unless modified, revoked or superseded by subsequent pro- 
clamations, orders, decrees, instructions or other acts of 
the incumbent President, or unless expressly and explicitly 
modified or repealed by the regular National Assembly.” 

The term incumbent President of the Philippines em- 
ployed in Section 9 of the same Article XVII likewise 
could only refer to President Ferdinand E. Marcos. 

This conclusion is further buttressed by Section 10 
of the same Article XVII which provides that “the 
incumbent members of the Judiciary may continue in 
office until they reach the age of 70 years unless sooner 
replaced in accordance with the preceding section hereof.” 
There can be no dispute that the phrase “incumbent 
members of the Judiciary” can only refer to those mem- 
bers of the Judiciary who were already Justices and 
■Judges of the various courts of the country at the time 
the Constitutional Convention approved the new Constitu- 
tion on November 30, 1972 and when it was ratified. 

Because President Ferdinand E. Marcos is the in- 
cumbent President referred to in Article XVII of the 
transitory provisions of the 1973 Constitution, he can 
“continue to exercise the powers and prerogatives under 
the nineteen hundred and thirty five Constitution and 
the powers vested in the President and the Prime Minister 
under this Constitution until he calls upon the interim 
National Assembly to elect the interim President and the 
interim Prime Minister, who shall then exercise their 
legislative powers vested by this Constitution (Sec. 3 [11, 
Art. XVII, 1973 Constitution). 

Under the 1935 Constitution, the President is em- 
powered to proclaim martial law. Under the 1973 Con- 
stitution, it is the Prime Minister who is vested with 
such authority (Sec. 12, Art. IX, 1973 Constitution). 

WE affirm the proposition that as Commander-in-Chief 
and enforcer or administrator of martial law, the in- 
cumbent President of the Philippines can promulgate 
proclamations, orders and decrees during the period of 
Martial Law essential to the security and preservation 
of the Republic, to the defense of the political and social 
liberties of the people and to the institution of reforms 
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to prevent the resurgence of rebellion or insurrection or 
secession or the threat thereof as well as to meet the 
impact of a worldwide recession, inflation or economic 
crisis which presently threatens all nations including 
highly developed countries (Rossiter, Constitutional 
Dictatorship, 1948 Ed., pp. 7, 303; see also Chief Justice 
Stone’s Concurring Opinion in Duncan vs. Kahanamoku, 
327 US 304). 

To dissipate all doubts as to the legality of such law- 
making authority by the President during the period 
of Martial Law, Section 3(2) of Article XVII of the 
|New Constitution expressly affirms that all the proclama- 
tions, orders, decrees, instructions and acts he promul- 
gated, issued or did prior to the approval by the Con- 
stitutional Convention on November 30, 1972 and prior 
to the ratification by the people on January 17, 1973 of 
the new Constitution, are “part of the law of the land, 
and shall remain valid, legal, binding and effective even 
after the lifting of Martial Law or the ratification of 
this Constitution, unless modified, revoked or superseded 
by subsequent proclamations, orders, decrees, instructions 
or other acts of the incumbent President, or unless 
expressly and specifically modified or repealed by the 
regular National Assembly.” 

The entire paragraph of Section 3(2) is not a grant 
of authority to legislate, but a recognition of such power 
as already existing in favor of the incumbent President 
during the period of Martial Law. 

Dr. Jose M. Aruego, noted authority in Constitutional 
Law as well as delegate to the 1935 and 1971 Constitu- 
tional Conventions, shares this view, when he states 
thus : 

“108. * * — These Presidential Proclamations, orders, decrees, in- 
structions, etc. had been issued by the incumbent President in 
the exercise of what he considered to be his powers under martial 
law, in the same manner that the lawmaking’ body had enacted 
several thousand statutes in the exercise of what it considered 
to be its power under the Organic Laws. Both these classes of 
rules of law — by the President and by the lawmaking- body — were, un- 
der general principles of constitutional law, presumed to be constitu- 
tional until declared unconstitutional by the agency charged with 
the power and function to pass upon constitutional law questions — 
the Judiciary, at the apex of which is the Supreme Court. Hence, 
the inclusion of both group of rules — Presidential rules and 
legislative rules — in the new Constitution for the people to approve 
or disapprove in the scheduled plebiscite.” (Aruego, The Nu;v 
Constitution, 1973 Ed., p. 230) . 

Delegate Arturo Pacificador, a Floor Leader of the 
1971 Constitutional Convention, in explaining Section 
3(2) of Article XVII, underscores this recognition of the 
legislative power of the incumbent President as Com- 
mander-in-Chief during Martial Law, thus : 

085158 5 
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“The second paragraph sets forth the understanding of the Con- 
vention of the nature, extent and scope of the powers of the 
incumbent President of the Philippines, under martial law. It 
expressly recognizes that the commander-in-chief, under martial 
law, can exercise all necessary powers to meet the perils of 
invasion, insurrection, rebellion or imminent danger thereof. This 
provision complements Section 7, Article XVII of the Constitution 
that ‘all existing laws not inconsistent with this Constitution shall 
remain operative until amended, modified, or repealed by the Na- 
tional Assembly.’ 

“The second paragraph is an express recognition on the part of 
the framers of the new Constitution of the wisdom of the procla- 
mations, orders, decrees and instructions by the incumbent Presi- 
dent in the light of the prevailing conditions obtaining in the country.” 
(Montejo, New Constitution, 1973 Ed., p. 314, italic supplied). 

The power under the second clause of Section 3(2) is 
not limited merely to modifying, revoking or superseding 
all his proclamations, orders, decrees, instructions or other 
acts promulgated, issued or done prior to the ratification 
of the 1973 Constitution. But even if the scope of his 
legislative authority thereunder is to be limited to the 
subject matter of his previous proclamations, orders, de- 
crees or instructions or acts, the challenged Proclamations 
Nos. 1366 and 1866-A, as well as Presidential Decrees 
Nos. 629, 630, 637 and 637-A are analogous to the refer- 
enda of January, 1973 and July 27-28, 1973. 

The actions of the incumbent President are not without 
historical precedents. It should be recalled that the Amer- 
ican Federal Constitution, unlike the 1935 or 1973 Consti- 
tution of the Philippines, does not confer expressly on the 
American President the power to proclaim Martial Law 
or to suspend the writ of habeas corpus. And yet Presi- 
dent Abraham Lincoln during the Civil War, and President 
Roosevelt during the Second World War, without express 
constitutional or statutory authority, created agencies and 
offices and appropriated public funds therefor in con- 
nection with the prosecution of the war. 

Nobody raised a finger to oppose the same. In the case 
of President Roosevelt, the theater of war was not in the 
United States. It was thousand of miles away, in the 
continents of Europe and Africa and in the Far East. 
In the Philippines, military engagements between the 
government forces and the rebels and secessionists are 
going on, emphasizing the immediacy of the peril to the 
safety of the Republic itself. There is therefor greater 
reason to affirm this law-making authority in favor of the 
incumbent President during the period of Martial Law. 

Petitioners further argue that the President should call 
the interim National Assembly as required of him by 
Section 3(1) of Article XVII, which National Assembly 
alone can exercise legislative powers during the period of 
transition. 
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It should be stressed that there is a distinction between 
the existence of the interim Assembly and its organization 
as well as its functioning. The interim Assembly already 
existed from the time the new Constitution was ratified; 
because Section 1 of Article XVII states that “there shall 
be an interim, National Assembly which shall exist im- 
mediately upon the ratification of this Constitution and 
shall continue until the members of the regular National 
Assembly shall have been elected and shall have assumed 
office * * However, it cannot function until it is con- 
vened and thereafter duly organized with the election of 
its interim speaker and other officials. This distinction 
was clearly delineated in the case of Mejia, et al. vs. Ba- 
lolong, et al. where We held that from the phrase “the 
City of Dagupan, which is hereby created, * * Dagupan 
City came into existence as a legal entity upon the ap- 
proval of its Charter ; but the date of the organization of 
the city government was to be fixed by the President of 
the Philippines, and necessarily was subsequent to the 
approval of its organic law (81 Phil. 486, 490—492). 

Petitioners likewise urge that the President should have 
convened the interim Assembly before the expiration of 
his term on December 30, 1973. The Constitutional Con- 
vention intended to leave to the President the deter- 
mination of the time when he shall initially convene the 
interim National Assembly, consistent with the prevailing- 
conditions of peace and order in the country. This was 
revealed by no less than Delegate Jose M. Aruego him- 
self, who stated: 

“109. Convening the interim National Assembly.— The Consti- 
tutional Convention could have fixed the date when the intenm 
National Assembly should convene itself as it did with respect to 
the regular National Assembly. There would not have been any 
need for any Presidential call as there is none, with respect to the 
regular National Assembly. 

“But considering that the country had been already placed under 
martial law rule the success of which was conditioned upon the unity 
not only of planning but also in the execution of plans, many 
delegates felt that the incumbent President should be given the 
discretion to decide when the interim National Assembly should be 
convened because he would need its counsel and help in the ad L 
ministration of the affairs of the country. 

“And in the event that it should convene, why did the interim 
National Assembly net fix its tenure, and state expressly when 
the election of the members of the regular National Assembly 
should be called? Many of the delegates felt that they could not 
be sure even of the proximate date when the general conditions 
of peace and order would make possible orderly elections, * * 
(The New Philippine Constitution by Aruego, 1973 Ed'., p. 230). 

This was also disclosed by Delegate Arturo F. Pacifi- 
cador, who affirmed: 

“Under the first paragraph of this section, the incumbent Presi- 
dent is mandated to initially convene the interim National Assembly. 
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“Note that the word used is ‘shall’ to indicate the mandatory 
nature of the desire of the Constitutional Convention that the 
interim National Assembly shall be convened by the incumbent 
President. The Constitutional Convention, however, did not fix any 
definite time at which the incumbent President shall initially con- 
vene the interim National Assembly. This decision was deliberate 
to allow the incumbent President enough latitude of discretion to 
decide whether in the light of the emergency situation now pre- 
vailing, conditions have already normalized to permit the convening 
of the interim National Assembly.” (Montejo, The New Constitu- 
tion, 1973 Ed., p. 314). 

It is thus patent that the President is given the dis- 
cretion as to when he shall convene the interim National 
Assembly after determining whether the conditions war- 
rant the same. 

His decision to defer the initial convocation of the interirn 
National Assembly was supported by the sovereign people 
at the referendum in January, 1973 when the people 
voted to postpone the convening of the interim National 
Assembly until after at least seven (7) years from the 
approval of the new Constitution. And the reason why 
the same question was eliminated from the questions to be 
submitted at the referendum on February 27, 1975, is 
that even some members of the Congress and delegates 
of the Constitutional Convention, who are already ipso 
facto members of the interim National Assembly, are 
against such inclusion ; because the issue was already 
decided in the January, 1973 referendum by the sovereign 
people indicating thereby their disenchantment with any 
Assembly as the former Congress failed to institutionalize 
the reforms they demanded and had wasted public funds 
through endless debates without relieving the suffering of 
the general mass of citizenry. 

Petitioners likewise impugn the scheduled referendum 
on the ground that there can be no true expression of 
the people’s will due to the climate of fear generated by 
Martial Law and that the period of free discussion and 
debate is limited to two weeks from February 7 to 21, 
without right or rebuttal from February 22 until the day 
of the referendum. 

The first objection is not tenable because during the 
senatorial elections in 1951 and 1971, the privilege of the 
writ of habeas corpus was suspended, during which period 
of suspension there was fear of arrest and detention. Yet 
the election was so free that a majority of the senatorial 
candidates of the opposition party were elected and there 
was no reprisal against or harrassment of any voter 
thereafter. The same thing was true in the referendum 
oi July 27-28, 1973, which was done also through secret 
ballot. There was no Army, PC, or police truck, bus or 
other mode of transportation utilized to transport the 
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voters to the various precincts of the country. There was 
no PC, Army or police personnel assigned to each election 
precinct or voting booth. And such assignment would be 
impossible ; because the combined membership of the police, 
PC, and Army was then as now very much less than the 
number of precincts, let alone the number of voting booths. 
And no one would be left to fight the rebels or to maintain 
peace and order. And as heretofore stated, the voting was 
done in secrecy. Only one voter at a time entered the 
voting booth. The voting was orderly. There was no 
buying of votes or buying the right not to vote. And 
as opined by the Solicitor General, every qualified voter 
who fails to register or go to the polling place on referen- 
dum day is subject to prosecution; but failure to fill up 
the ballot is not penalized. 

In the Habeas Corpus cases, supra, We declared that 
the result of the referendum on July 27-28, 1973 was a 
decision by the sovereign people which cannot be reviewed 
by this Court. Then again, it is too late now for peti- 
tioners to challenge the validity of said referendum. 

Moreover, as stressed by the Solicitor General, the pre- 
vious referenda of January and July, 1973, were a lot 
more free than the elections under the Old Society pre- 
vious to the proclamation of Martial Law, where the will 
of the voter was subverted through “guns, goons and gold,” 
as well as through fraud. All modes of transportation 
were utilized by the candidates and their leaders to trans- 
port the voters to the precinct. The voters were likewise 
wined and dined and so prostituted that they refused to 
vote until the required monetary persuasion was proffered, 
if they were not being subjected to various forms of 
intimidation. In some areas, the ballots were filled up 
and the election returns were accomplished before election 
day. Even animals and dead persons voted. The deci- 
sions in the electoral contests filed after every election 
under the Old Society attest to this very unflattering fact 
in our history. 

The second objection that the two-week period for free 
debate is too short, is addressed to the wisdom of the 
President who may still amend the proclamation to extend 
the period of free discussion. 

At any rate, such a brief period of discussion has its 
counterpart in previous plebiscites for constitutional 
amendments. Under the Old Society, 15 days were allotted 
for the publication in three consecutive issues of the 
Official Gazette of the women’s suffrage amendment to 
the Constitution before the scheduled plebiscite on April 
30, 1937 (Com. Act No. 34). The constitutional amend- 
ment to append as ordinance the complicated Tydings-Ko- 
cialskowski Act of the US Federal Congress to the 1935 
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Constitution was published in only three consecutive issues 
of the Official Gazette for 10 clays prior to the scheduled 
plebiscite (Com. Act No. 492). For the 1940 constitution- 
al amendments providing for the bicameral Congress, the 
reelection of the President and Vice President, and the 
creation of the Commission on Elections, 20 days of 
publication in three consecutive issues of the Official Ga- 
zette was fixed (Com. Act No. 517). And the Parity 
Amendment, an involved constitutional amendment afffect- 
ing the economy as well as the independence of the Re- 
public was publicized in three consecutive issues of the 
Official Gazette for 20 days prior to the plebiscite (Rep. 
Act No. 73). 

The period of 14 days for free discussion can compare 
favorably with the period required for publication of the 
proposed amendments under the Old Society. 

Wherefore, President Ferdinand E. Marcos is hereby 
declared de jure President of the Republic, Presidential 
Proclamations Nos. 1366 and 1366-A and Presidential De- 
crees Nos. 629, 630, 637 and 637-A are hereby declared 
valid, and the petition is hereby dismissed. Without costs. 

Antonio, Esguerra, Fernandez, Munoz Palma and Aquino, 
JJ., concur. 

Makalintal, C. </., In the result. 

Petition dismissed. 

Castro, 

I vote to deny the petition. 

At the threshold, and only for the purposes of this sep- 
arate capsule opinion, I will assume (a) that this case 
before us is not in the nature of a quo warranto proceed- 
ing; (b) that the petitioners possess legal standing before 
the Court; and (c) that all the petitioners, whatever be 
the persuasion of their counsel, recognize the Court as the 
supreme judicial tribunal operating and functioning under 
the 1973 Constitution. 

I find no particular difficulty in resolving what 1 regard 
as the two crucial issues posed by the petition. 

1. On the matter of whether Ferdinand E. Marcos is 
still the President of the Philippines, the Transitory Pro- 
visions (Art. XVII) of the 1973 Constitution, more speci- 
fically Secs. 2, 3, 9 and 12 thereof, even if they not mention 
him by name, clearly point to and recognize Ferdinand E. 
Marcos as the constitutional and lawful President of the 
Philippines. If there is any doubt at all — and I do not 
personally entertain any— that the said Transitory Pro- 
visions refer to President Marcos as the “incumbent Pres- 
ident,” then such doubt should be considered as having 
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been completely dissipated by the resounding affirmative 
vote of the people on this question propounded in general 
referendum of July 27-28, 1973: “Under the [1973] Con- 
stitution, the President, if he so desires, can continue in 
office beyond 1973. Do you want President Marcos to con- 
tinue beyond 1973 and finish the reforms he initiated under 
martial law?” 

2. On the matter of whether President Marcos, at the 
present time, can constitutionally exercise legislative po- 
wer, I do not need to postulate that he derives legislative 
power from the constraints of a regime of martial law. 
To my mind, pars. 1 and 2 of Sec. 3 of the Transitory 
Provisions are unequivocal authority for President Marcos 
to legislate. These paragraphs read: 

“The incumbent President of the Philippines shall initially con- 
vene the interim National Assembly and shall preside over its 
sessions until the interim Speaker shail have been elected. He shall 
continue to exercise his powers and prerogatives under the nineteen 
hundred and thirty-five Constitution and the powers vested in the 
President and the Prime Minister under this Constitution until he 
calls upon the interim National Assembly to elect the interim 
President and the interim Prime Minister, who shall then exercise 
their respective powers vested by this Constitution.” 

“All proclamations, orders, decrees, instructions, and acts pro- 
mulgated, issued, or done by the incumbent President shall be part 
of the law of the land, and shall remain valid, legal, binding, 
and effective even after [the] lifting of martial law or the ratifi- 
cation of this Constitution, unless modified, revoked', or superseded 
by subsequent proclamations, orders, decrees, instruction, or other 
acts of the incumbent President, or unless expressly and explicitly 
modified or repealed by the regular National Assembly.” 

Stated elsewise, my reading of these provisions is that 
they constitute an unmistakable constitutional warrant 
for the “incumbent President” (meaning President Mar- 
cos) to legislate (until, at the very earliest, the interim 
National Assembly shall have been convoked). 

The peripheral matter of whether President Marcos 
should now or soon convene the interim National Assembly 
is completely outside the competence of the Supreme Court 
to resolve, as, in my view, it is a political question ad- 
dressed principally, basically, and exclusively to the Pres- 
ident and the Filipino people. 

Makalintal, C. J., Bar redo, Antonio, Esguerra and Fer- 
nandez, JJ., concur. 

Fernando, J., concurring: 

It is a crucial question that is posed by this petition to 
call a halt to the February 27 referendum because of 
alleged constitutional transgressions. It is one fundamen- 
tal in its essence, and what is more, impressed with the 
sense of immediacy to quiet doubts and to minimize un- 
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certainties. There has been a quick response, hopefully not 
one given in haste, which is the enemy of thought. For all 
the vigor and the learning that characterized the advocacy 
of Senator Lorenzo M. Tanada, it did not suffice to elicit a 
favorable verdict. The petition did not prosper. So it has 
been adj udged, and I concur in the result reached. It is gi- 
ven expression in the notable opinion penned by Justice 
Makasiar which, on its face, betrays sensitivity to the mag- 
nitude and the grave implications of the serious problem 

posed. What is more, it has not avoid subsidiary issues 

which reach into vital areas of our constitutional system. 
To the extent that it reiterates tried and tested doctrines, I 
am of course in agreement. Certainly, there is not much 
difficulty for me in reaching the conclusion that the term 
incumbent President” in the Transitory Provisions means 
what it says. If I submit this brief concurrence, it is only 
because of my belief that notwithstanding the brilliant and 
illuminating argumentation in depth by both eminent 
counsel, ranging far and wide in the domain of constitu- 
tionalism, there is no need as yet to express my views on 
some collateral matters. It suffices for me that I could 
rely on a juridical concept that is decisive. It is the fun- 
damental principle that sovereignty resides in the people 
with all government authority emanating from them. 1 
It speaks, to recall Cardozo, with a reverberating clang 
that drowns all weaker sounds. 

1. Respondents would interpose obstacles to avoid a de- 
cision on the merits. They are not insurmountable. They 
allege that the questions raised are political and therefore 
left for the political sovereign, not the courts. 2 Such an 
assertion carries overtones of the Tanada vs. Cuenco 3 
ruling that a matter to be decided by the people in their 
sovereign capacity is of such a character. It has an aura 
of plausibility but it cannot stand the rigor of analysis. 
It confuses the end result with the procedure necessary 
to bring it about. It is elemental that constitutionalism 
implies restraints as well on the process by which lawful 
and valid state objectives may be achieved. 4 What is 
challenged here is the actuation of the incumbent President 
for alleged failure to comply with constitutional requisites. 
It is much too late in the day to assert that a petition of 
that character is not appropriate for the courts. This is 



1 According to Article II, Section 1 of the present Constitution : 
“the Philippines is a republican state. Sovereignty resides in the 
people and all government authority emanates from them.” There 
is here a reiteration of Article II, Section 1 of the 1935 

Constitution. 

3 Respondents’ Comment, 6. 

3 Tanada vs. Cuenco, 103 Phil. 1051 (1957). 

1 Cf. Angara vs. Electoral Commission, 63 Phil. 139 (1936). 
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not to venture into uncharted judicial territory. There are 
landmarks all along the way. This is not then to trespass 
on forbidden ground. There is no disregard of the political 
question concept. 

Then there is the attack on the standing of petitioners, 
as vindicating at most what they consider a public right 
and not protecting their rights as individuals. 5 This is to 
conjure the specter of the public right dogma as an inhibi- 
tion to parties intent on keeping public officials staying 
on the path of constitutionalism. As was so well put by 
Jaffe: 6 “The protection of private rights is an essential 
constituent of public interest and, conversely, without a 
well-ordered state there could be no enforcement of private 
rights. Private and public interests are, both in a sub- 
stantive and procedural sense, aspects of the totality of the 
legal order.” 7 Moreover, petitioners have convincingly 
shown that in their capacity as taxpayers, their standing 
to sue has been amply demonstrated. There would be a 
retreat from the liberal approach followed in Pascual vs. 
Secretary of Public Works,® foreshadowed by the very 
decision of People vs. Vera" where the doctrine was first 
fully discussed, if we act differently now. I do not think 
we are prepared to take that step. Respondents, however, 
would hark back to the American Supreme Court doctrine 
in Mellon vs. Frothingham, 10 with their claim that what 
petitioners possess “is an interest which is shared in com- 
mon by other people and is comparatively so minute and 
indeterminate as to afford any basis and assurance that 
the judicial process can act on it.” 11 That is to speak in 
the language of a bygone era, even in the United States. 
For as chief Justice Warren clearly pointed out in the 
later case of Flast vs. Cohen, 12 the barrier thus set up if 
not breached has definitely been lowered. 13 The weakness 
of these particular defenses is thus quite apparent. 14 

2. Now as to the merits. The success of petitioners 
would signify that the referendum scheduled for February 
27 of this year will not take place. Believing as I do 
that the opportunity of the people to give expression to 

c Respondents’ Comment 5. 

"Standing- to Secure Judicial Review, 74 Harvard Law Rev. 1265 
(1961). 

I Ibid, 1266. Cf. Berger, Standing to Sue in Public Actions, 78 
Yale Law Journal 816 (1969). 

8 110 Phil. 331 (1960). 

5 65 Phil. 56 (1937). 

“262 US 447 (1923). 

II Respondents’ Comment, 5. 

“391 US 83 (1968). 

“Ibid, 92-95. 

11 Cf. Tan vs. Macapagal, L-34161, February 29, 1972, 43 SCRA 
677. 
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their views is implicit in the fundamental principle that 
sovereignty resides in them, I am unable to find sufficient 
merit in this petition. For all its logical and plausible 
aspect, it still does not admit of doubt, in my mind at 
least, that a conclusion different from that reached by 
this Court would be attended by deplorable consequences. 
For one thing, it would impress with the stigma of illegality 
the viable procedure that under the stern realities of 
the present is the only one in the horizon for ascertaining 
the desires of the people. Moreover, under a republican 
regime, even under normal times, their role is limited to 
the choice of public officials, thereafter to be held to ac- 
countability through their informed, even immoderate, 
criticism. Now with this proposed referendum, they will 
be sounded out on what they think and how they feel on 
matters of significance. Even assuming its consultative 
character, it remains at the very least a step in the right 
direction. It may not go far enough, but there is prog- 
ress of sorts that hopefully may eventually lead to the 
goal of complete civilian rule. It stands to reason, at 
least from my standpoint, that when people are thus allowed 
to express their wishes and voice their opinions, the con- 
cept of popular sovereignty, more so under crisis conditions, 
becomes impressed with a meaning beyond that of lyric 
liturgy or acrimonious debate devoid of illumination. Nor 
is this to discern new waves of hope that may ultimately 
dissolve in the sands of actuality. It is merely to manifest 
fidelity to the fundamental principle of the Constitution. 
It dates back to the American Declaration of Independence 
of 1776. The government it sets up derives its just powers 
from the consent of the governed. The basis of re- 
publicanism, to paraphrase Lerner, is that the majority 
will shall prevail, the premise being that an ordinary citi- 
zen, the common man, can be trusted to determine his 
political destiny. 15 Thereby, as Bryn-Jones pointed out, 
the controlling power, the governmental authority in the 
language of the Constitution, is vested in the entire ag- 
gregate of the community. 18 It is in that sense, as 
Justice Laurel stressed in Moya vs. Del Fierro, 17 that 
“enfranchised citizen [is] a particle of popular sov- 
ereignty and [is] the ultimate source of established 
authority.” 18 There is reliance likewise to this excerpt 
from the eloquent opinion of Justice Jackson in West Vir- 
ginia State Board of Education vs. Barnette : 19 “There 
is no mysticism in the American concept of the State or 
of the nature or origin of its authority. We set up gov- 

“ Cf . Lerner, Ideas Are Weapons, 470 (1939). 

18 Cf. Bryn-Jones, Toward a Democratic New Order 23 (1945). 

17 69 Phil. 199 (1939), 

“Ibid, 204. 

'“SIO US 624 (1943). 
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ernment by consent of the governed, and the Bill of Rights 
denies those in power any legal opportunity to coerce that 
consent. Authority here is to be controlled by public 
opinion, not public opinion by authority." 20 If that is 
true of the United States, so should it be in our land. It 
caters to man’s fundamental yearning for some degree of 
participation in the process of reaching fateful decisions. 
While courts have to deal with the necessities of their 
time, the ideal should remain untarnished. 

3. It follows therefore that the will of the people given 
expression, even in an unofficial manner but accurately 
ascertained, is impressed with a decisive significance. It 
is more than just a foundation for societal or political 
development. Whenever appropriate, it determines what 
is to be done. Its significance is vital, not merely formal. 
It is understandable then why in Javellana, 21 one of the 
issues passed upon by this Court is the effect of ac- 
quiescence by the people to the present Constitution even 
on the assumption that it was not ratified in accordance 
with the 1935 Charter. It may not be amiss to recall 
what I did state on that point in my separate opinion: 
“Nor is the matter before us solely to be determined by the 
failure to comply with the requirements of Article XV. 
Independently of the lack of validity of the ratification of 
the new Constitution, if it be accepted by the people, in 
whom sovereignty resides according to the Constitution, 
then this Court cannot refuse to yield assent to such a 
political decision of the utmost gravity, conclusive in its 
effect. Such a fundamental principle is meaningless if it 
does not imply, to follow Laski, that the nation as a whole 
constitutes the ‘single center of ultimate reference,’ neces- 
sarily the possessor of that ‘power that is able to resolve 
disputes by saying the last word.’ If the origins of the 
democratic polity enshrined in the 1935 Constitution with 
the declaration that the Philippines is a republican state 
could be traced back to Athens and to Rome, it is no 
doubt true, as Mclver pointed out, that only with the re- 
cognition of the nation as the separate political unit in 
public law is there the juridical recognition of the people 
composing it ‘as the source of political authority.’ From 
them, as Corwin did stress, emanate ‘the highest possible 
embodiment of human will,’ which is supreme and must be 
obeyed. To avoid any confusion and in the interest of 
clarity, it should be expressed in the manner ordained by 
law. Even if such were not the case, however, once it is 
manifested, it is to be accepted as final and authoritative. 
The government which is merely an agency to register its 

20 Ibid, 641. 

31 Javellana vs. The Executive Secretary, L-36142, March 31, 1973 
50 SCRA 30. 
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commands has no choice but to submit. Its officials must 
act accordingly. No agency is exempt from such a duty, 
not even this Court. In that sense, the lack of reg- 
ularity in the method employed to register its wishes 
is not fatal in its consequences. Once the fact of ac- 
ceptance by the people of a new fundamental law is made 
evident, the judiciary is left with no choice but to accord 
it recognition. The obligation to render it obeisance falls 
on the courts as well.” 22 

To such a cardinal jural postulate is traceable my con- 
curring and dissenting opinion in Tolentino vs. Commission 
on Elections: 23 “It was likewise argued by petitioner 
that the proposed amendment is provisional and therefore 
is not such as was contemplated in this article. I do not 
find such contention convincing. The fact that the Cons- 
stitutional Convention did seek to consult the wishes of the 
people by the proposed submission of a tentative amend- 
atory provision is an argument for its validity. It might 
be said of course that until impressed with finality, an 
amendment is not to be passed upon by the electorate. 
There is plausibility in such a view. A literal reading of 
the Constitution would support it. The spirit that informs 
it though would not, for me, be satisfied. From its silence 
I deduce the inference that there is no repugnancy to the 
fundamental law when the Constitutional Convention as- 
certains the popular will. In that sense, the Constitution, 
to follow the phraseology of Thomas Reed Powell, is not 
silently silent but silently vocal. What I deem the more 
important consideration is that while a public official, as 
an agent, has to locate his source of authority in either 
Constitution or statute, the people, as the principal, can 
only be limited in the exercise of their sovei'eign powers by 
the express terms of the Constitution. A concept to the 
contrary would to my way of thinking be inconsistent with 
the fundamental principle that it is in the people, and the 
people alone, that sovereignty resides .” 21 

As it was then, so, to my way of thinking, should it be 
now. With such a decisive consideration in mind, it is 
difficult to conclude that the infirmities imputed to the 
challenged Presidential decrees are fatal. They do not 
suffer from the corrosion of substantial constitutional in- 
fractions. It is in that sense that I do not feel called upon 
to inquire into the nature of the authority conferred on 
the incumbent President under the Transitory Provisions, 

“Iibid, 327-328. The works cited are Laski, Grammar of Politics, 
4th ed., 34 (1937) ; Mclver, The Web of Government, 84 (1974) ; 
and Corwin. The Higher Law Background of American Constitu- 
tional Law, in I Selected Essays on Constitutional Law .3 (1968). 

=* 1^34150, October 16, 1971, 41 SCRA 702. 

“ Ibid, 740-741. 
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whether purely executive as contended by petitioners or 
both executive and legislative as argued by respondents. 

I leave that question for another day. What cannot be 
ignored is that with a National Assembly in existence but 
not convened, it is only the Executive that can perform 
those essential and indispensable functions of dealing 
with the actual conduct of public affairs. That is the 
reality that stares us in the face. To deny his power 
to issue decrees and to appropriate public funds is thus 
to assure the paralyzation and impotence of government. 
Precisely then, if a referendum may lend itself to a 
reappraisal of the situation, by all means let it be con- 
ducted. This is not to deny that the judicial power to 
call a halt exists. It is merely to stress that it should 
be exercised with the utmost reluctance as is required by 
deference to the concept of popular sovereignty. To be 
more specific about the matter, this Tribunal should 
refrain from making use of that prerogative now. 

Parenthetically, it may be observed that in 1973 when the 
Javellana decision was promulgated, I could not detect 
sufficient evidence as to the fact of acquiescence to the 
present Constitution. That was why I had to dissent 
from the judgment of the Court dismissing the various 
petitions assailing the validity of Proclamation No. 1102. 
Since then, with well-nigh two years having gone by, it 
is quite evident that the matter is no longer open to 
doubt. Under the standard set forth in the leading case 
of Taylor vs. Commonwealth, 23 decided at the beginning of 
the century, no other conclusion is allowable. The present 
Constitution “having been thus acknowledged and accepted 
by the officers administering the government and by the 
people * * * and being, as a matter of fact, in force through- 
out * * *, and there being no government in existence 
* * * opposing or denying its validity, [it] is the only right- 
ful, valid, and existing Constitution * * * and that to it all 
the citizens * * * owe their obedience and loyal 

allegiance.” 26 

4. There is finally, according to petitioners, a deficiency 
that mars the proposed referendum. It deserves serious 
consideration. It is their submission that under martial 
law, with people denied their basic freedoms, particularly 
their freedoms of expression and assembly, it cannot be 
validly held. In my concurring and dissenting opinion in 
Planas vs. Commission on Elections 27 I express the ap- 

23 44 SE 754 (1903). 

20 Ibid. Cf. Miller vs. Johnson, 92 Ky. 589, 18 SW 522 (1892); 
Bott vs. Wurts, 40 Atlantic, 740 (1898) ; Arie vs. State, 23 Okl. 
166 (1909) ; Hammond vs. Clark, 136 Ga. 313 (1911) ; Taylor vs. 
King-, 130 A. 407 (1925) ; Wheeler vs. Board of Trustees, 37 SE 322 
(1946). 

27 L-35925, January 22, 1973, 49 SCRA 105. 
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prehension that voters cannot “freely register their will,” 
as “dissent may be fraught with unpleasant consequen- 
ces .” 28 Further : “While it is to be admitted that the Ad- 
ministration has done its best to alleviate such a state of 
mind, I cannot in all honesty say, although I am prepared 
to concede that I may labor under a sense of undue pes- 
simism, that the momentum of fear necessarily incident 
to such a regime has been reduced to a minimum .” 29 There 
is, I would say, still that feeling of insecurity as to what 
the morrow may bring, not from high and responsible offi- 
cials, of course, but from those much lower in the ranks, 
whether in the armed forces or in the civilian component. 
Abuses, in the nature of things, cannot be completely 
curbed. In that sense, my misgivings are not unjustified. 
Nonetheless, I gain reassurance from the fact that as I 
did admit in my concurring and dissenting opinion in 
Aquino vs. Enrile , 30 “the Philippine brand of martial law 
[is] impressed with a mild character.” 31 There is by and 
large a high degree of confidence in the capabilities and 
moderation of those entrusted with its implementation. 
To cite only an instance, it is a rare and impressive tribute 
to the Judge Advocate General, Justice Guillermo S. Santos 
of the Court of Appeals, that in a manifesto of reputable 
citizens both from the clergy and the laity, with a number 
of civic and political leaders, the suggestion was made that 
the conduct of the referendum should be under the auspices 
of a Committee of three with him as one of the members . 32 
I am not then in a position to press with the same degree 
of conviction my original stand. I would not be justified 
though in making such a concession if the constitutional 
rights to freedom of expression and the freedom of as- 
sembly may not be availed of. They are once again 
enshrined in our Bill of Rights — and in the very same 
language. If the Constitution is now fully in force, they 
must be allowed full operation. I do not deny that they are 
not absolute in character, but the limitation is supplied by 
the clear and present danger test. Nor do I deny that 
under emergency conditions, it is not unreasonable to 
enlarge the area of state authority, to seek national co- 
hesiveness, and to discourage dissent. What I cannot 
sufficiently stress though is that dissent, even during such 
periods of stress, is not disloyalty, much less subversion. 
Thus the citizens can invoke in the exercise of the free- 

83 Ibid, 159. 

“ Ibid. 

September 17, 1974, 59 SCEA 183. 

“Ibid, 800. 

82 Petition, Annex C. The other two members proposed are the 
President of the Integrated Bar, former Justice J. B. L. Eeyes, 
whose reputation for probity and integrity is legendary, as Chair- 
man, and another retired member of this Court. 
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doms of expression and assembly not the challenged decrees 
but their constitutional rights. Moreover, as thus cons- 
trued as they should be to avoid any taint of invalidity, 
they may be pulled back from the edge of the constitutional 
precipice. It would follow, and that to my mind would 
be to the credit of the Executive, that even in these trying 
and parlous times, there is adherence to a tolerant, com- 
passionate view of life. 

5. That is about all. In writing this brief concurrence, 
I had nothing in mind but to explain why I had to vote the 
way I did. It is quite obvious that for me the old land- 
marks of the law are still there to serve as guides, that 
precedents do serve as factors for continuity and stability 
not to be ignored but also not to be slavishly obeyed. For 
in constitutional law more than in any other branch of 
juristic science, much depends on the immediacy and 
the reality of the specific problems to be faced. Hence it has 
been truly said in days of crisis or of emergency, to stand 
still is to lose ground. Nonetheless, one has always to 
reckon with the imponderables and the intangibles, ever so 
often elusive to our understanding and disheartening to our 
deeply-cherished convictions. For he has no choice but to 
comply as best he can with the duty to decide in accord- 
ance with legal norms with roots that go far deeper than 
his personal preferences and predilections. So it has to be. 

Barredo, J . ; Concurring 

I concur in the judgment dismissing the petition. The 
following opinion is without prejudice to a more extended 
one in due time. 

Consistently with my opinion in the habeas corpus or 
martial law cases, the Court has jurisdiction over the in- 
stant petition even if, as will be shown later, the matter of 
calling a referendum is by nature a political matter. Anent 
the possible contention that the title of President Marcos 
as President of the Philippines may not be collaterally at- 
tacked and that the proper remedy is quo ivarranto, under 
the authority of Nacionalista Party vs. Felix Angelo Bau- 
tista, 85 Phil. 101, 1 concede that the remedy of prohibition 
is not altogether improper. 

The first ground of the petition is that President Marcos 
does not have any legal authority to call the referendum 
because he is not holding any publlic office. The specific 
arguments supporting this contention are that (1) Marcos 
is no longer President under the 1935 Constitution; (2) 
he is not President nor Prime Minister under the 1973 
Constitution; (3) he is not the “incumbent President” 
contemplated in the transitory provisions of the new con- 
stitution ; and, in any event, his transitory powers as “in- 



3692 



OFFICIAL GAZETTE 



VOL. 71, No. 25 



cumbent President” have already lapsed. The second and 
third grounds are that President Marcos does not have any 
power to legislate nor the authority to issue proclamations, 
decrees and orders having the force of law, hence he can- 
not issue decrees appropriating funds and, therefore, the 
decree calling for the referendum is void. 

It is my considered conviction that these grounds are 
untenable. 

President Marcos’ authority to continue exercising the 
powers of the President under the 1935 Constitution and 
to exercise those of President and Prime Minister under 
the 1973 Constitution is specifically provided for in Sec. 
3 (1), Article XVII of the 1973 Constitution. It is to me 
unquestionable that by vii'tue of these provisions, Presi- 
dent Marcos’ being the President of the Philippines, is 
constitutionally indubitable. 

It was precisely because upon the effectivity of the New 
Constitution President Marcos would cease to be President 
under the 1935 Charter and would not then be occupying 
any office under the New Constitution, and, on the other 
hand, there would yet be no new president and no prime 
minister, that he, as “incumbent President” at that time 
had to be expressly granted the authority to exercise the 
powers of the President under the Old Constitution as 
well as those of the President and the Prime Minister un- 
der the new one, pending the election of these officers. Ne- 
cessarily, there had to be a head of government until the 
new parliamentary system could be properly installed, and 
whether or not it would have been wiser to confer the 
powers in question on some other official or body is not for 
the Court to decide. In the meantime, the title of Pres- 
ident is the most appropriate to be held by him. 

The contention that President Marcos may not be con- 
sidered the “incumbent President” referred to in the Con- 
stitution because what is contemplated therein is the one 
who would be in office at the time of its ratification and 
that pursuant to the Javellana decision of the Supreme 
court, the constitution has not yet been ratified, whereas, 
on the other hand, the term of President Marcos under the 
1935 Constitution expired on December 30, 1973, is pre- 
dicated wholly on the old theory advanced in the habeas 
corpus cases and which has already been discarded in the 
opinions therein, although perhaps, it is best that the Court 
made a categorical ruling which would clear all doubts on 
the matter and thereby do away with this issue once and 
for all. To that end, I would say that as far as the Court 
is concerned, its holding in Javellana that “there is no 
more judicial obstacle to the New Constitution being con- 
sidered as in force and effect” should be understood as 
meaning that the Charter is as valid and binding for all 
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purposes as if it had been ratified strictly in accordance 
with the 1935 Constitution as petitioner’s would argue it 
should have been. 

The problem of constitutional construction raised in the 
petition is, does the Constitution contemplate that the in- 
terim assembly created by it would meet immediately and 
forthwith elect the new President and the Prime Minister? 
If this question were to be answered in the light of normal 
conditions, there could be some plausibility in suggesting 
an affirmative response, albeit not altogether conclusive. 
But no one can ever escape the fact that the Constitution 
was formulated and approved under abnormal and excep- 
tional circumstances. The members of the convention were 
well cognizant of the fact that the country was then as it 
still is under martial law and that normal processes of gov- 
ernment have not been in operation since its proclamation. 
We must assume that as practical men they knew that the 
procedure of shifting from the presidential to the parlia- 
mentary system would have to be reconciled with the de- 
mands of the martial law situation then obtaining. Above 
all it must have been obvious to the delegates that under 
martial law, President Marcos had in fact assumed all the 
powers of government. In other words, it must have been 
evident to them from what was happening that the imme- 
diate convening of the legislative body would not be com- 
patible with the way President Marcos was exercising mar- 
tial law powers. 

It is but proper, therefore, that these transcendental his- 
torical facts be taken into account in construing the consti- 
tutional provisions pertinent to the issue under discussion. 
As I see it, given the choice between, on the one hand, 
delaying the approval of a new charter until after martial 
law shall have been lifted and, on the other, immediately 
enacting one which would have to give due allowances to 
the exercise of martial law powers in the manner being 
done by President Marcos, the convention opted for the 
latter. To my mind, it is only from this point of view 
that one should read and try to understand the peculiar 
and unusual features of the transitory provisions of the 
New Constitution. 

Otherwise, how can one explain why, instead of giving 
the interim Assembly itself the power to convene motu 
propio as was being done in the regular sessions of the old 
legislature and as in the case of the regular National As- 
sembly provided therein, said power has been granted by 
the Constitution to the incumbent President? Very signi- 
ficantly in this connection, whereas Section 1 of Article 
XVII very explicitly uses the word “immediately” in refer- 
ence to the existence of the interim Assembly, there is no 
time fixed as to when the incumbent President should initial- 
ly convene it. Withal, even the authority to call for the 
085158 G 
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election of the new President and the Prime Minister was 
not lodged in the assembly but again in the incumbent Pres- 
ident. Is it not logical to conclude that the reason behind 
all these unprecedented provisions is to avoid putting any 
hindrance or obstacle to the continued exercise by 
President Marcos of the powers he had assumed under 
his martial law proclamation and his general orders sub- 
sequent thereto? If the Convention were differently 
minded, it could have easily so worded the said 
provisions in the most unequivocal manner. And 
what makes this conclusion definite is precisely the in- 
sertion in the transitory provisions of Section 3(2) of 
Article XVII which makes all the proclamations, decrees, 
orders and instructions of the incumbent President part 
of the law of the land, which, in my considered view, is the 
Convention’s own contemporary construction that during 
martial law, the administrator thereof must of necessity 
exercise legislative powers particularly those needed to 
carry out the objectives of the proclamation, with no evid- 
ent limitation except that no particular legislation not de- 
manded by said objectives shall infringe Section 7 of Ar- 
ticle XVII which reserves to the regular National Assembly 
the power to amend, modify or repeal “all existing laws 
not inconsistent with this Constitution”. Neither para- 
graph (1) nor paragraph (2) of Section 3 of the same 
article would have been necessary if the Convention had 
intended that the interim National Assembly would be im- 
mediately convened and the new President and the Prime 
Minister would be forthwith elected. Indeed, it is implicit 
in the provisions just mentioned that the delegates had in 
mind that there would be a considerable time gap between 
the going into effect of the New Constitution and the elec- 
tion of the new President and the Prime Minister. And 
they could not have been thinking merely of the possibility 
of protracted delay in the election of said officers because 
the Assembly itself, once convened, could have readily pro- 
vided in the exercise of its inherent powers for what might 
be required in such a contingency. 

In support of the foregoing views, I invoke the testi- 
monies of Delegates Aruego, Tupaz, Ortiz, Pacificador and 
others which were quoted during the hearing and the de- 
liberations. I will quote them in my extended opinion. 

It must be borne in mind that once martial law is pro- 
claimed, all the powers of government are of necessity as- 
sumed by the authority that administers the martial law 
and the operation of the regular government, including its 
legislature and its judiciary, is subjected to its imperatives. 
Of course, the Constitution itself is not ousted, but by the 
power that the Constitution itself vests in the Executive 
to issue the proclamation, it yields the application and 
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effects of some of its provisions to the demands of the 
situation, as the administrator may in his bona fide judg- 
ment so determine. Otherwise stated, since laws and re- 
gulations would be needed to maintain the government and 
to provide for the safety and security of the people, the 
orders of the administrator are given the force of law. In 
that sense, the administrator legislates. If he can legislate, 
so also he can appropriate public funds. 

To my mind, these postulates underlie the provisions of 
Sec. 3(2) of Article XVII. To reiterate, the said pro- 
vision recognizes legislative power in the incumbent Pres- 
ident and the scope of said powers is coextensive with 
what might be needed, primarily according to his judg- 
ment, to achieve the ends of his martial law proclamation, 
and in all other respects, they are limited only by the pro- 
visions of Sec. 7 of the same article, but, evidently, even 
this limitation must be reconciled with the fundamental 
criterion that the New Constitution was conceived, formu- 
lated and enacted with the basic objective of establishing 
the New Society for which martial law v r as proclaimed. 
In other words, since the known broad objective of Pro- 
clamation 1081 is not only to contain or suppress the re- 
bellion but also to reform our society and recognize and 
restructure our government and its institutions as the in- 
dispensable means of preventing the resurgence of the 
causes of the rebellion, it is obvious that any decree promul- 
gated by the President in line with these purposes, includ- 
ing those appropriating the necessary funds therefor, cannot 
be assailed as beyond the pale of the Constitution. 

There is nothing in the letter of the Constitution con- 
cerning referendums. But it would be absurd to think 
that such paucity may be deemed to indicate that the gov- 
ernment has no authority to call one. If there is any- 
thing readily patent in the Constitution, it is that, it has 
been ordained to secure to the people the blessings of de- 
mocracy and that its primordial declared principle is that 
“sovereignty resides in the people and all government au- 
thority emanates from them.” Of course, it establishes a 
representative democracy, but surely, there is and there 
could be no prohibition in it against any practice or action 
that would make our government approximate as much as 
possible a direct one, which is the ideal. On the contrary, 
it is self-evident that conditions and resources of the coun- 
try permitting, any move along such a direction should be 
welcome. In fact, at this time when there are fears about 
what some consider as an emerging dictatorship, referen- 
dums in the manner contemplated in the impugned presi- 
dential decrees provide the means for the most vigorous 
assertion by the people of their sovereignty, what with the 
participation therein of even the fifteen-year olds and non- 




3696 



OFFICIAL GAZETTE 



Vol. 71, No. 25 



literates and the concrete efforts being exerted to insure 
the most adequate submission and the utmost freedom of 
debate and consensus as the emergency situation would 
permit and to have the fairest recording and tabulation of 
the votes. Granting the good faith of everyone concerned, 
and there is absolutely no reason why it should be other- 
wise, a unique exercise of essential democratic rights may 
be expected, unorthodox as the experience may be to those 
who cannot understand or who refuse to understand martial 
law Philippine style. In principle, to oppose the holding 
of a referendum under these circumstances could yet be a 
disservice to the nation. 

A plebiscite or election of officials prescribed by the 
Constitution for specific occasions must be distinguished 
from a referendum, which is an inherent constitutional 
democratic institution, perhaps not normally convenient to 
hold frequently or regularly, but which in certain periods 
in the life of the nation may be indispensable to its in- 
tegrity and preservation. The administration of martial 
law is usually considered as nothing more than submission 
to the will of its administrator. Certainly, there can be no 
objection to said administrator’s holding a dialogue with 
the people and adopting ways and means of governing with 
their full acquiescence manifested in whatever happens to 
be the most feasible way of doing it. It if be assumed 
that a referendum under the aegis of martial law may not 
be an ideal gauge of the genuine will of all the people, 
no one would deny that if it is undertaken in good faith, 
and giving allowances to the imperatives of the situation, it 
can somehow reflect their sentiment on the grave issues 
posed. Besides, whether or not the people will enjoy suf- 
ficient and adequate freedom when they cast their votes in 
the challenged referendum is a question that is unfair to 
all concerned to determine a priori and beforehand. In 
any event, it is history alone that can pass judgment on 
any given referendum. 

Upon the other hand, whether a referendum should be 
called or not and what questions should be asked therein 
are purely political matters as to which it does not appear 
to be proper and warranted for the Court to exert its 
judicial power in the premises. To be sure, the referen- 
dum in question could be a waste of the people’s money in 
the eyes of some concerned citizens, while it may be a 
necessary and fruitful democratic exercise in the view of 
others, but what is certain is that considering its nature 
and declared purposes and the public benefits to be derived 
from it, it is the better part of discretion, granted to it by 
the Constitution for the court to refrain from interfering 
with the decision of the President. 
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The claim that the Comelee may not be considered as the 
independent and impartial guardian of the results of the 
scheduled referendum has no basis in fact. From extant 
circumstances, the recent activities of that body have not 
been characterized by any perceptible design to influence 
such results in any direction. Referendum being, as they 
are, in the Philippines today, in the nature of extra-con- 
stitutional innovations, it seems but natural and logical at 
this stage that the Comelec has been assigned to undertake 
the functions of formulating the questions, which, after all 
has been done after a more or less nationwide gathering of 
opinions, and of subsequently explaining them to the pe- 
ople to best enable them to vote intelligently and freely. 

I see no cause to be apprehensive about the fate of those 
who might wish to vote “no”. To start with, the voting 
will be secret and is guaranteed to be so. And when I 
consider that even a strongly worded petition to enjoin the 
referendum has been openly ventilated before the Supreme 
Court with full mass media coverage giving due emphasis 
to the points vehemently and vigorously argued by Senator 
Tanada, who did not appear to be inhibited in the expres- 
sion of his views, I cannot but be confirmed in the convic- 
tion that the apprehensions of petitioners are unfounded. 

Under the New Constitution, every citizen is charged with 
the duty to vote. To vote in a referendum is no less a 
sacred civic obligation than to vote in an election of officials 
or in a plebiscite. The impugned decrees cannot therefore 
be constitutionally faulted just because they provide penal- 
ties for those who fail to comply with their duty prescribed 
in no uncertain terms by the fundamental law of the land. 

Makalintal, C. J., Antonio, Esguerra and Fernandez, 
JJ., concur. 

Antonio, J., concurring: 

The only rational way to ascertain the meaning and intent 
of paragraphs 1 and 2 of Section 3 of Article XVII (tran- 
sitory provisions) of the New Constitution is to read its 
language in connection with the known conditions of affairs 
out of which the occasion for its adoption had arisen, and 
then construe it, if there be any doubtful expression, not in 
a narrow or technical sense, but liberally, giving effect to 
the whole Constitution, in order that it may accomplish 
the objects of its establishment. For these provisions can 
never be isolated from the context of its economic, political 
and social environment. 

The New Constitution was framed and adopted at a time 
of national emergency. The delegates to the Constitutional 
Convention realized that the rebellion, lawlessness and near 
anarchy that brought about the declaration of martial law, 
were mere symptoms of a serious malady in the social order. 
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They knew that the revolutionary reforms made by the in- 
cumbent President thru his decrees, orders and letters of 
instruction, such as the emancipation of the tenant-farmer 
from his bondage to the soil, reorganization of government, 
eradication of graft and corruption and measures to bridge 
the gap between the rich and the poor, were indeed impera- 
tive, if the exigency that brought about the military neces- 
sity was to be overcome, civil order restored, and the 
foundations of genuine democracy established. The ac- 
tions of the incumbent President in promulgating those 
measures legislative in character during martial law was 
not without legal and historical basis. Democratic pol- 
itical theorists traditionally have assumed the need in 
time of emergency to disregard for the time being the 
governmental process prescribed for peacetime and to 
rely upon a generically different method of government — 
the exercise by the Chief Executive of extraordinary or 
authoritarian powers, to preserve the State and the per- 
manent freedom of its citizens. 1 

Thus, in my concurring opinion in Javellcvna, et al. vs. 
Executive Secretary , et. al,- it was stated that “to preserve 
the independence of the State, the maintenance of the exist- 
ing constitutional order and the defense of the political 
and social liberties of the people, in times of grave emer- 
gency, when the legislative branch of the government is 
unable to function or its functioning would itself threaten 
the public safety, the Chief Executive may promulugate 

’■John Locke called upon the English doctrine of prerog-ative to 
cope with the problem of emergency. He was of the view, that 
in times of danger to the nation, positive laws set down by 
the legislative might be inadequate or even a fatal obstacle 
to the promptness of action necessary to avert catastrophe. 

“In these situations the Crown retained a prerogative ‘power 
to act according to discretion for the public good, without 
the prescription of the law and sometimes even against it.’ ” 

The prerogative “can be nothing but the people’s permitting 
their rulers to do several things of their own free choice 

where the law is silent, and sometimes too against the direct 
letter of the law, for the public good and their acquiescing 

in it when so done.” The prerogative was therefore exercisable 
only for the public good. Rousseau assumed that, in time of 
emergency, there is need for temporary suspension of demo- 
cratic processes of government. Contemporary political theo- 
rists observed that in response to the problems posed by an 

emergency, constitutional democracies have employed constitu- 
tional dictatorship. The “President’s power as Commander-in- 
Chief”, wrote Corwin, “has been transformed from a simple power 
of military command to a vast reservoir of indeterminate powers 
in time of emergency”. (Corwin, The President: Office and 

Powers, pp. 312, 318, 1948) . Frederick M. Watkins, who made a 

classic study of the Weimar experience with emergency powers, 

places his real faith in a scheme of “Constitutional dictator- 
ship” provided “it serves to protect established institutions 
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measures legislative in character, ***. We considered then 
that the proclamation of martial rule marked the commence- 
ment of a crisis government and crisis government in a cons- 
titutional democracy entails the concentration and expan- 
sion of governmental power and the release of the govern- 
ment from the paralysis of constitutional restraints in 
order to deal effectively with the emergency. 3 This was 
the view of the members of the Constitutional Conven- 
tion when they framed the New Constitution. 

In our concurring opinions in Aquino, et al. vs Enrile, 
et al.,* We declared that on the basis of the deliberations 
of the 166-man Special Committee of the Constitutional 
Convention, which was authorized to make the final draft 
of the Constitution, during their session on October 24, 1972, 
the Convention expressly recognized the authority of the 
incumbent President during martial law to exercise legisla- 
tive powers not merely in the enactment of measures to 
quell the rebellion but, more important, of measures ur- 
gently required to extirpate the root causes of the social 
disorder which gave rise to the exigency. 

It was with a view of the continuance of the exercise of 
these extraordinary powers that the Convention provided in 
paragraph 1, Section 3, of Article XVII of the Transitory 
Provisions of the New Constitution that: “He (the incum- 
bent President) shall continue to exercise his powers and 
prerogatives under the nineteen hundred thirty-five Consti- 
tution * * *” and in paragraph 2 thereof also provided that: 
“All proclamations, orders, decrees, instructions, and acts 
promulgated, issued, or done by the incumbent President 

from the danger of permanent injury in a period of temporary 
emergency, and is followed by a prompt return to the previous 
forms of political life.” Clinton L. Rossiter on the basis 
of the historical experience of Great Britain, France, Weimar 
Germany and the United States, adverts to the scheme of “Cons- 
titutional dictatorship” as solution to the vexing problem 
presented by emergency, Charles H. Mcllwain clearly recog- 
nized the need to repose adequate power in government during 
emergency. “And in discussing- the meaning of constitutionalism 
he insisted that the historical and proper test of consti- 
tutionalism was the existence of adequate processes for keeping 
government responsible. He refused to equate constitutionalism 
with the enfeebling of government by an exaggerated emphasis 
upon separation of powers and substantive limitations on govern- 
mental powers.” (Smith & Cotter: Powers of the President 

During Crisis, 1972 Ed.) 

2 L-36142, L-36164, L-36165, L-36236, and L-36283, 50 SCRA 
30-392. This was concurred in by Justices Barredo, Makasiar and 
Esquerra. 

3 Ibid., 361-392. 

‘59 SCRA 183; Separate opinion of Justice Barredo, Ibid., p. 
322; Separate opinion of Justice Antonio with the concurrence of 
Justices Makasiar, Fernandez and Aquino, Ibid., p. 460; Sepa- 
rate opinion of Justice Fernandez, Ibid, p. 522. 
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shall be part of the law of the land and shall remain valid, 
legal, binding and effective even after lifting of martial law 
or ratification of this Constitution, unless modified, revoked, 
or superseded by subsequent proclamations, orders, decrees, 
instructions, or other acts of the incumbent President, or 
unless expressly and explicitly modified or repealed by the 
regular National Assembly.” 

The conferment upon the incumbent President of those 
extraordinary powers necessarily implies that in view of 
the emergency, there might be a deferment in the convening 
of the interim National Assembly and, therefore, it was 
necessary that he be equipped with adequate legal authority 
and power to carry the body politic through the crisis. 

Indeed, the need of the times was for a more expeditious 
mode of decision-making and policy formulation. The in- 
surgency and the secessionist movement compounded by a 
world-wide economic inflation and recession generated prob- 
lems which must be solved with immediacy and with policies 
that are flexible and responsive to the imperatives of the 
crisis. 

II 

The impossibility for the Convention to determine a 
priori, in view of the emergency situation, the time when 
conditions shall have sufficiently normalized to permit the 
convening of the interim Assembly, precluded them from 
fixing in the transitory provisions of the Constitution a 
definite period when the incumbent President shall initially 
convene that body. It was a matter which was wholly 
confided by the Constitution to the incumbent President. 
Since the exercise of this power was committed to the 
incumbent President in all the vicissitudes and conditions 
of the emergency, it has necessarily given him ample 
scope for the exercise of his judgment and discretion. 
It was a political decision for which he is directly res- 
ponsible to the people to whom he is accountable and for 
whose welfare he is obliged to act. As stated in the 
separate opinion of Justice Castro, concurred in by the 
Chief Justice, Justices Barredo, Esguerra, Fernandez, and 
the writer of this opinion, “The peripheral matter whether 
President Marcos should notv or soon convene the interim 
National Assembly is completely outside the competence 
of the Supreme Court to resolve as * * * it is a political 
question addressed principally, basically, and exclusively 
to the President and the Filipino people.” 

III ' 

Neither can it be asserted that the exercise by the in- 
cumbent President of those extraordinary powers is ne- 
cessarily inconsistent with and an absolute contradiction 
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to the existence of a democracy. ' When the exercise of 
such authoritarian powers is expressly conferred upon him 
by the Constitution, it represents the will of the sovereign 
people as the source of all political power. So long as 
the power is used to fulfill its true function in realizing 
the ethical purposes of the community, which is to ensure 
the economic and social well-being of its citizens and to 
secure to them justice, such power is employed for cons- 
tructive and moral purposes. it;, exercise is, therefore, 
legitimate as it represents the collective will of the people 
themselves. It is, therefore, logical that the incumbent 
President consult the people on issues vital to the public 
interest even through a consultative referendum. Such 
useful and healthy contact between the government ad- 
ministrator and citizenry is the more necessary in a 
period of martial law, because the equal participation of 
the citizenry in the formulation of the will of the State 
and in its fundamental political decisions ensures the unity 
of the people in their efforts to surmount the crisis. The 
success then of the political leadership in leading the 
nation through the emergency would depend on its ability 
to convince and persuade, not to dictate and coerce; to 
enlist, not to command ; to arouse and muster the energies, 
loyalties, and, if need be, the sacrifices of the people. As 
Leibholz aptly observed, “the one essential presupposition 
of democracy is that the people as a political unity retains 
its sovereignty, and that the majority of the active citi- 
zen can express their will in political freedom and equal- 
ity.” 0 

IV 

It is, however, asserted that the questions asked may 
not logically be the subject of a referendum. Thus, it is 
claimed that some of the questions contemplate vital changes 
in the existing form of local government, which changes, 
under Sections 2 and 3 of Article XI of the 1973 Consti- 
tution, must be submitted to the electorate for ratification 
in a plebiscite called for that purpose. Admittedly, the 

“ “The democracy of Rousseau is also intolerant and absolutist, 
in that it hands over the individual - r , U - ; ■ i y to the community, 
refusing' to recognize the citizen’s right to freedom; in this respect 
it sets itself in opposition to the iVunoernry of the French Revolu- 
tion, which proclaimed and took under its protection the Eights 
of Man. Even Bonapartism, so far.a; it is supported by the people 
and so far as the latter has rot -%ned its sovereignty, can 
appear at democracy; and coliseum''' ■_ y a ( aesar can function as 
incarnation and official representative of his people as a whole. 

“In the same way it is possible iu tavc absolutist and authori- 
tarian democracies which may bear a conservative, reactionary, col- 
lectivist or anti-constitutional character, according to the circum- 
stances.” (Gerhard Leibholz, Politics and Law, 1965 Ed., pp. 
28-29.) 

“ Ibid., p. 29. 



